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AN ANALYTICAL. STUDY OF THE CASE OF GEORGIA ANN ROBERTS ET AL VS. 
MOSELY, RECENTLY DECIDED BY THE SUPREME COURT OF FLORIDA 


The Importance of. the Above Case With Relation to Certain Principles of Law Governing the Con- 
struction of Wills and Relating to the Qualities and Attributes of Estates in Florida. 


PART II 


By CHARLES P. COOPER, Jacksonville, Florida 


Part I of this article commenced an analysis and 
study of certain principles of the law of wills and 
the interpretation thereof, and certain doctrines of 
estates in Florida, as involved in or affected by the re- 
cent decision of the Supreme Court of Florida in the 
case of Georgia Ann Roberts et al vs. Mosely, 129 So. 
835. 

To lawyers interested in the correct exposition 
and development of the law, this case contains much 
material for study. 

Whether the conclusions of the writer of this 
article are correct or not, or whether or not other law- 
yers will concur in his opinions and views as to the 
matters discussed, it is believed that the treatment 
of the subjects herein analyzed and considered, may 
at least furnish some stimulation of thought and some 
incentive to profitable study of the branches of law 
herein embraced. 

Part I of this article stated the questions involved 
relative to the will passed upon by the Florida Supreme 
Court in the said case of Roberts vs. Mosely, and set 
forth the essential parts of the will, and quoted at 
length from the opinion of the court; and the said 
Part I also presented various authoritative statements 
of fundamentals involved in the questions under dis- 
cussion, and also presented some analytical argument 
in an effort to demonstrate the correctness of the 
views of the author of this article. 

Said Part I further contained a statement of the 
legal doctrines relative to constructions of wills and 
concerning estates in Florida, which the author con- 
siders have been expressly or by implication set aside 
or modified by said decision of the Supreme Court of 
Florida, and presented a statement of the author’s 
understanding of quoted or cited authorities, as to the 
correct principles governing the subject. 

The above matters will be found fully stated in 
Part I and will not be re-stated here, as to do so, would 
merely add prolixity to an article which is already 
very lengthy. 

EXAMINATION OF CASES AND AUTHORITIES 
CITED BY THE SUPREME COURT OF FLORIDA 
IN THE SAID CASE OF ROBERTS VS. MOSELY. 


The remaining part of this article, to wit, Part II 


will be concerned chiefly with an analytical examina- 
tion of the authorities cited by the Florida Supreme 
Court in said Roberts case, and of some of the authori- 
ties cited in such citations, as well as a few addi- 
tional decisions in the same jurisdictions from which 
the cases are so cited. 

DO THE CASES AND AUTHORITIES CITED BY 
THE SUPREME COURT OF FLORIDA IN ROBERTS 
VS. MOSELY SUSTAIN THE OPINION AND 
DECISIONS THEREIN? 


The following analyses and study of the cases and 
authorities cited by the Florida Court in Roberts vs. 
Mosely and of other cases cited in those authorities 
will be undertaken in the effort to determine whether 
the Supreme Court of Florida is sustained by those 
citations in the conclusions reached in the said Rob- 
erts case. 

In the view of the author of this article, the con- 
clusions in the opinion of the court, and the decision 
of the court, come in conflict with certain principles 
of law, as rather fully outlined in Part I of this article; 
and it is believed by the author that the cases and 
authorities cited by the Florida Cupreme Court do not 
actually and decisively support the Court, as author- 
ity, and the said decisions in some instances and 
principles conflict with the views and conclusions of 
the Florida Court. 

This discussion will commence with the case of 
Smith vs. Bell, decided by the Supreme Court of the 
United States, and cited by the Florida Supreme Court, 
and will contain some consideration of later decisions 
of the Supreme Court of the United States, and will 
then take up the discussion Cf decisions from various 
other states cited by the Supreme Court of Florida 
in the Roberts case, or cited in those decisions. 

THE CASE OF SMITH VS. BELL CITED BY THE 

SUPREME COURT OF FLORIDA IN THE 

ROBERTS CASE. 


LATER DECISIONS OF THE SUPREME COURT OF 
THE UNITED STATES. 


The Supreme Court of Florida made the statement 
in the said recent case of Roberts vs. Mosely, after 
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citing Smith vs. Bell, 31 U. S. 68, 8 L. Ed. 322, and 
a number of other decisions, to wit: 

“We think this case might well be disposed of on 
authority of Smith vs. Bell, supra.” 

But the Supreme Court of the United States itself, 
has in fact stated what that court thinks of the de- 
cision in Smith vs. Bell, relative to provisions in wills 
like that in Roberts vs. Mosely, and in substance has 
held that the principles of that case are not appli- 
cable. 

Before taking up the decision of the Supreme 
Court of the United States in Roberts vs. Lewis, in 
which the case of Smith vs. Bell is reviewed, and the 
ruling in the case of Giles vs. Little (26 L. Ed. 748), 
is repudiated, the writer wishes to refer to and dis- 
cuss briefly the case of Howard vs. Carusi, decided 
also by the Supreme Court of the United States. 

In the first two headnotes of the Carusi case, the 
substance of the decision is stated as follows: 

“1. A devise to a person of real and personal prop- 
erty to be held, etc., by him, his heirs and assigns, for- 
ever, with the hope and trust, however, that he will 
not diminish the same to a greater extent than may 
be necessary for his comfortable support and main- 
tenance; and, that at his death, the same, or so much 
thereof as. he shall not have disposed of by devise or 
sale, shall descend to others, gives to the first taker 
an estate in fee simple with an absolute power of dis- 
position, either by sale or devise, without any trust, 
and the limitation over is void. 

2. Although generally an estate may be devised 
to one in fee simple or fee tail, with a limitation over 
by way of executory devise, yet when the will shows 
a clear purpose of the testator to give an absolute 
power of disposition to the first taker, the limitation 
over is void.” 

It will be seen that the case last mentioned was 
decided in 1884, fifty-two years later than the case of 
Smith vs. Bell. 

The length of this article will not permit full quo- 
tations from this decision, and the author can only 
request the reader to refer to the opinion in which 
many authorities of great weight are referred to, and 
quoted and cited and the quotation hereinafter. But in 
order to bring directly before the reader’s attention, 
at this place, the statement by the Supreme Court 
of the United States, of what the Carusi will provided, 
the author quotes the following from the opinion which 
is only one brief paragraph thereof: 

“This will gives first, an estate in fee simple to 
Samuel Carusi; it contains, second, the expression 
of a hope and trust that he will not unnecessarily 
diminish the estate; and, third, it gives to the nieces 
of the testator so much of his estate as Samuel Carusi 
shall not at his death have disposed of by sale or devise. 
We have, then, devised to Samuel Carusi an estate in 


fee simple, with an absolute power of disposition either 
by sale or devise clearly and unmistakably implied. 
Therefore, according to the adjudged cases, the limi- 
tation over to the nieces of the testator is void.” 

27 L. Ed 1089, 1091. 

The Supreme Court of Florida seems not to have 
had its attention directed to Roberts vs. Lewis, Giles 
vs. Little, Brant vs. Virginia Coal and Iron Company 
and Howard vs. Carusi, and other decisions of the 
Supreme Court of the United States in those cases 
referred to; which cases above named are all subse- 
quent to Smith vs. Bell, and the United States Supreme 
Court points out the differences and distinctions be- 
tween that case and cases like the Florida case of Rob- 
erts vs. Mosely. . 

The will in the Florida case of Roberts vs. Mosely 
did not even express the hope that the widow to whom 
the property was expressly given in fee would not un- 
necessarily diminish it. It gave simply a fee simple 
to the widow. It then made a second gift of what she 
might own at her death, to others. 

Clearly if the law is as stated in Howard vs. 
Carusi, the same law would govern the will in Roberts 
vs. Mosely. 

THE SUPREME COURT OF THE UNITED STATES 
HAS DECLARED THAT THE ATTRIBUTES OF A 
FEE SIMPLE CANNOT BE DESTROYED 


In 1890 the Supreme Court of the United States 
in the case of Potter vs. Couch expressly held that 
where property was devised to certain parties (with 
no express mention of a fee simple estate), but was 
devised to the parties “for the personal advantage of 
the persons named”, and that if either of such parties 
“shall in any way or manner cease to be personally en- 
titled to the legacy or the devise’’, that such property 
should go to his or their children, that the gift under 
the will was in fee simple, and that the gift over “if 
valid would take effect upon any alienation by the first 
devisee, whether voluntary or involuntary * * * ”, 

The Court then went on to state that the property 


having been given in fee, the qualities of a fee simple 


estate could not be taken away by restrictions upon 
use or by alienation of the property. 

The Court in the discussion referred expressly to 
Smith vs. Bell, saying: . 

“But the right of alienation is an inherent and 
inseparable quality of an estate in fee simple. In a de- 
vise of land in fee simple, therefore, a condition against 
all alienation is void, because repugnant to the estate 
devised. Lot. Sec. 360; Co. Litt. 206 vs. 223a; 4 Kent, 
Comm 131; McDough vs. Murdock 56 U. S. 15 How. 
367, 573, 375, 412 (14: 732, 735, 736, 752). For the 
same reason a limitation over, in case the first devisee 
shall alien, is equally void, whether the estate be legal 
or equitable. Howard v. Carusi, 109 U. S. 725 (27: 
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1089) Ware vs. Cann, 10 Barn & C. 4383; Shaw vs. 
Ford L. R. 7 Ch. Div. 669; Re Dugdale, L. R. 38 Ch. 
Div. 176; Corbett vs. Corbett, L. R. 13 Prob. Div. 136; 
Steib vs. Whitehead, 111 Ill. 247, 251; Kelley vs. Meins, 
135 Mass, 1321, and cases there cited. And on principle, 
and according to the weight of authority, a restriction, 
whether by way of condition or of devise over, not for- 
bidding alienation to particular persons or for partic- 
ular purposes only, but against any and all alienation 
whatever during a limited time, of an estate in fee, is 
likewise void, as repugnant to the estate devised to 
the first taker, by depriving him during that time of 
the inherent power of alienation. Roosevelt vs. Thur- 
man, I Johns Ch. 220, 1 L. Ed. 119; Mandelbaum vs. 
McDonnell, 29 Mich, 78; Anderson vs. Cary, 36 Ohio 
St. 506; Twitty vs. Camp, Phil. Eq. (N. C.) 61; Re 
Roscher L. § 26 Ch. Div. 801. 

The cases most relied on, as tending to support a 
different conclusion, are two decisions of this court, 
not upon devises of real estate, but upon peculiar be- 
quests of slaves at times and places at which they were 
considered personal property. Smith vs. Bell, 31 U. S. 
6 Pet. 68 (8:322); Williams vs. Ash, 42 U. S. 1 How. 
1. BB). 

In Smith vs. Bell, the general doctrine was not de- 
nied; and the decision turned upon the construction of 
the words of a will by which a Virginia Testator be- 
queathed all his personal estate (consisting mostly of 
slaves) to his wife ‘to and for her own use and bene- 
fit and disposal absolutely; the remainder of said es- 
tate after her decease, to be for the use of’ his son. 
This was held to give the son a vested remainder, upon 
grounds summed up in two passages of the opinion, de- 
livered by Chief Justice Marshall. as follows: ‘The lim- 
itation in remainder shows that, in the opinion of the 
testator, the previous words had given only an estate 
for life. This was the sense in which he used them.’ 
31 U. S. 6 Pet. 76 (8:325) ‘The limitation to the son 
on the death of the wife restrains and limits the pre- 
ceding words so as to confine the power of absolute 
disposition, which they purport to confer of the slaves, 
to such a disposition of them as may be made by a 
person having only a life estate in them’. 31 U.S. 6 
Pet. 84 (8:328).” 

35 L. Ed. 732 (Bottom Page Number) 


Evidently the Florida Court was not aware of the. 


above cases, in relying on Smith vs. Bell, in the Rob- 
erts case. 

Of course, in addition to the right to convey, 
which is an incident or attribute of a devise in fee, 
the first devisee has the opposite right, to-wit, not 
to convey. He also has the right to will the property 
owned by him under the devise in fee. He also has 
the right to have his estate descend to his legal heirs 
under the statute of descents, by refraining from mak- 
ing a will. He has the right to permit his estate to es- 


cheat to the state, if he has no heirs and does not de- 
sire to dispose of his property by will. 

The Supreme Court of the United States, in the 
above case states that the right to alienate is an at- 
tribute of a fee simple estate, which cannot be taken 
away in the will which gives the fee. 

Obviously the same doctrine applies to the other 
attributes of a fee above mentioned. 

In the Roberts cases however, the will as con- 
strued by the Florida Court, permits a devise in fee, 
but permits the testator to take away the rights above, 
thereby destroying the attributes of the estate. 

AN INTERESTING SITUATION 

One of the interesting points in the Roberts case 
is, that the opinion states that certain cases, including 
the English case, Shaw vs. Ford, 7 Ch. Div. 669, sup- 
port the view contrary to that taken by the Florida 
Court. 

Then the Florida court later states: “We think 
this case might well be disposed of on the authority 
of Smith vs. Bell, supra” (referring to the decision of 
the United States Supreme Court). 

Yet, the Supreme Court of the United States, in 
the above case of Potter vs. Couch, cites as authority, 
among many others, the said English case, Shaw vs. 
Ford, which the Florida court refused to follow. 

INTENTION MUST BE CONSISTENT WITH 

LEGAL PRINCIPLES 


As stated in Part I hereof, the Supreme Court of 
Florida has frequently stated the rule, recently assert- 
ed in Arnold vs. Wells (1930), 131 So. 400 (and also 
in the Roberts case) : 

“In the construction of a will, the intention of the 
testator as therein expressed shall prevail over all 
other considerations, if consistent with the principles 
of law.” 

Is an intention consistent with the principles of 
law, when the will first explicitly gives a fee simple, 
and then attempts to make provisions repugnant to a 
fee simple in the first taker? 

Is an intention consistent with legal principles, 
where, after an absolute and complete gift in fee 
simple, the testator attempts to control, at the death of 
the first taker, the property so given, by: 

1. Preventing the said owner from having the 
property descend to his legal heirs according to law; 

2. Preventing said owner from disposing of the 
property by will; 

38. Preventing the said owner from exercising the 
right not to dispose of the property in his lifetime; 

Would not said attempted restrictions, and pre- 
scriptions as to where the property shall go upon the 
death of the first owner in fee, deprive the owner of 
some of the principal privileges inherent in an owner- 
ship in fee, and thereby destroy some of the chief at- 
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tributes of a fee simple estate under the established 
legal principles governing and defining a fee simple 
estate? 

The Supreme Court of the United States and 
many other authorities hold that the attributes which 
distinguish a fee simple estate, cannot be destroyed by 
the will which clearly gives such estate. 

SUPREME COURT OF UNITED STATES HAS RE- 
VIEWED AND INTERPRETED SMITH VS. BELL 
AND MODIFIED ITS EFFECT. 

In the case of Roberts vs. Lewis, the Supreme 
Court of the United States reversed its previous ruling 
in Little vs. Giles, and reversed or distinguished sev- 
eral of its previous decisions in the following opinion, 
which sets forth the will in question, and the con- 
clusions of the court: 

(Note: The only point decided is the power of the 
widow to convey a fee. The court intimates doubt as to 
the validity of the remainders as shown by citations, 
etc.) 

“To my beloved wife, Editha J. Dawson, I give 
and bequeath all my estate, real and personal, of which 
I may die seized, the same to be and remain hers, with 
full power, right and authority to dispose of the same 
as to her shall seem most meet and proper, so long as 
she shall remain my widow, upon the express condi- 
tion, however, that if she should marry again, then it 
is my will that all of the estate herein bequeathed, or 
whatever may remain, should go to my surviving chil- 
dren, share and share alike.’ 

“By the statutes of Nebraska, ‘every devise of 
land in any will hereafter made shall be construed to 
convey all the estate of the devisor therein, which he 
could lawfully devise, unless it shall clearly appear by 
the will that the devisor intended to convey a less es- 
tate’, and the term ‘heirs, or other technical words of 
inheritance, shall not be necessary to create or convey 


an estate in fee simple.’ Neb. Comp. Stat. Chap 23.. 


Sec. 124, Chap. 73, Sec. 49. 

“In the opinion delivered by this court in a former 
case between different parties, and concerning other 
land, the second of those sections was not referred to, 
_ and the first was imperfectly quoted (omitting the 
word ‘clearly’ before ‘appear’) and was treated as of no 
weight; and it was held, reversing the decision of Judge 
McCrary in 2 McCrary 370 “that by the true construc- 
tion of the will the widow ‘took under it an estate for 
life in the testator’s lands subject to be devested on 
her ceasing to be his widow, with power to convey her 
qualified life estate only’, and that ‘her estate in the 
land and that of her grantees determined on her mar- 
riage with Pickering’. Giles vs. Little, 104 U. S. 299, 
300 (26:748). 

“The supreme court of Nebraska, in a subsequent 
case, considered those sections of the statute as con- 
trolling the construction of the will, and making it clear 


that the widow took an estate in fee. Little vs. Giles, 
25 Neb. 321, 322. That court was also of opinion that 
the gift over to the children passed only that portion 
of the estate, real or personal, not disposed of by the 
widow during her widowhood; and upon the whole case 
concluded ‘that the intention of the testator was to 
empower his widow to convey all of. his real and per- 
sonal estate, if she saw fit to do so, and, as she had 
exercised this right and power before her remarriage, 
the grantee under her deeds acquired all the title of 
the testator to such lands.’ 25 Neb. 327, 328, 334. 

“The opinion of the supreme court of the state 
appears to have been formed upon full consideration of 
the difficulties of the case; and is entitled to great 
weight, especially upon the construction of the statute 
of the state. Suydam vs. Williamson, 65 U. S. 24 How. 
427 (16:742). And this court, on reconsideration of 
the whole matter, with the aid of the various judicial 
opinions upon the subject, and of the learned briefs of 
counsel, is of opinion that the sound construction of 
this will, as to the extent of the power conferred on the 
widow, is in accordance with the conclusion of the state 
court, and not with the former decision of this court 
which must, therefore, be considered as over-ruled. 

(Author’s note: Observe the limitation of the de- 
cision to the point that the Nebraska court’s construc- 
tion is sound, “‘to the extent of the power conferred on 
the widow.”’) 

“The testator’s primary object manifestly was to 
provide for his widow. He begins by giving her ‘all my 
estate, real and personal’, which of itself would carry a 
fee, unless restricted by other words. Lambert vs. 
Paine, 7 U. S. 3 Cranch, 97 (2:377). He then says ‘to be 
and remain hers,’ which, upon any possible construc- 
tion, secures to her the full use and enjoyment of the 
estate, while she holds it. She is also vested, in the 
most comprehensive terms, ‘with full power, right and 
authority to dispose of the same’ (which, as no less 
title has yet been mentioned, naturally means the 
whole estate) ‘as to her shall seem most meet and prop- 
er, so long as she shall remain my widow.’ This last 
clause, so far as it controls the previous words, has full 


effect if construed as limiting the time during which 


the widow may have the use and enjoyment of the 
estate, and the power to dispose of it, and not restrict- 
ing the subject to be disposed of. The power thus con- 
ferred, therefore in its own terms as well as by the 
general intent of the testator, gives her during widow- 
hood the right to sell and convey an absolute title 
in any part of the estate; for it would be difficult, if 
not impossible, to obtain an adequate price for a title 
liable to be defeated in the hands of the purchaser by 
the widow’s marrying again.” 

“That the power was intended to be unlimited in 
this respect appears, even more distinctly, by the terms 
of the next clause, by which, if she should marry 
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again. the testator declares it to be his will that ‘all of 
the estate herein bequeathed’, the alternative ‘or what- 
ever may remain’, (which would otherwise have no 
meaning) he clearly manifests his intention to restrict 
the estate given to the children to whatever has not 
been disposed of by the widow; and there is nothing 
upon the face of the will, nor are there any extrinsic 
facts in this record, having any tendency to show that 
the power of the widow is less absolute over the real 
estate than over the personal property. 

“The cases of Smith vs. Bell, 31 U. S. 6 Pet. 68 
(8: 322)), and Brant vs. Virginia Coal & I. Co., 93, U. 
S. (23: 927) relied on in support of the opposite con- 
clusion, involved the construction of wills expressed in 
different language from that now before the court. 

In Smith vs. Bell, the testator bequeathed ‘all his 
personal estate’, consisting principally of slaves, to his 
wife ‘to and for her own use and benefit and disposal 
absolutely, the remainder of said estate, after her de- 
cease, to be for the use of ‘his son; and the decision was 
that the wife took a life estate only, and the son a 
vested remainder. The wife had made no conveyance 
of the property; the words of the gift over were the 
technical ones ‘the remainder of my estate’, appropri- 
ately designating the whole estate after the wife’s 
death; and the court distinctly intimated that if the 
will were construed as giving the wife ‘the power to sell 
or consume the whole personal estate during her life’, 
a gift over of ‘what remains at her death’ would be 
totally incompatible’ and ‘void for uncertainty’, 31 U. 
S. 6 Pet. 78, (8: 326). But in the case at bar, the gift 
over is in express terms, of ‘whatever may remain’. If 
the intent expressed by these words can be carried out, 
the children take only what has not been disposed of. 
If the clause containing them is repugnant and void, 
the view of the supreme court of Nebraska that the 
widow take an estate in fee is fortified. See Howard vs. 
Carusi, 109 U. S. 725 (27:1089) ; Potter vs. Couch, 141 
U. S. 296, 315, 316, (35:721, 732). 

(Note by author: Observe the question reserved 
above, as to validity of the remainders and the citation 
of Howard vs. Carusi and Potter vs. Couch). 

“In Brant vs. Virginia Coal & I. Co., the bequest 
which was held to give a life estate, and no power to 
convey a fee, was only of the testator’s estate, real 
and personal, to his wife, ‘to have and to hold during 
her life, and to do with as she sees proper before her 
death.’ 93 U. S. 326 (23:927)” 

Roberts vs. Lewis, 38 L. Ed. Pg. 747, 750, 751. 
THREE IMPORTANT ELEMENTS BROUGHT OUT 
IN ABOVE REVIEW. 

Attention is called to the above review by the Su- 
preme Court of the United States of its earlier decision 
in the case of Smith vs. Bell. 

The said review in Roberts vs. Lewis of Smith vs. 
Bell brings out three important elements: 


1. That “the words of the gift over were the tech- 
nical words ‘the remainder of my estate’ ”’. 

2. That in the case of Smith vs. Bell, Chief Jus- 
tice Marshall expressly intimated that if the will is 
construed as giving the wife “the power to sell or con- 
sume the whole personal estate during her life,” a gift 
over of “what remains over at her death, would be 
totally incompatible, and void, for uncertainty.” 

3. That a gift over of “whatever may remain” is 
very different in meaning and effect from the technical 
words “the remainder of my estate’. 

In said Roberts vs. Lewis the Court did not hold 
that the remainders were valid, but indicated the con- 
trary in its statements and citations. The only point 
necessary to be decided was the power of the widow 
to convey a fee. 

In the above case of Smith vs. Bell, there were in- 
volved five slaves, and practically nothing else, and it 
was quite possible and consistent that these slaves 
could be left to the wife “for her own use and bene- 
fit and disposal absolutely”, the remainder of said es- 
tate after her death, to be for his son’, without sell- 
ing the slaves or without their being consumed in the 
use. 

The later decision of the Supreme Court of the 
United States in Roberts vs. Lewis, finds distinction in 
the technical meanings of the words of the will in 
Smith vs. Bell, to get away from that decision, and the 
later decision merely leans toward the doctrine con- 
trary to that of Smith vs. Bell. 

The case of Smith vs. Bell is unlike the present — 
Roberts case in that the slaves could be used and dis- 
posed of, that is, handled and leased or worked or pro- 
vided for, consistently with the words of the will so as 
to give them a meaning, without actually selling or 
consuming of the slaves in such use; and the language 
is consistent with giving the remainder to the son 
after the death of the wife. 

There is nothing substantially different, in the 
Nebraska statute, from the general principles of law 
in Florida. In Florida words of inheritance are not 
necessary to carry the fee, in a will. Robinson vs. Ran- 
dolph, 21 Fla. 629. 

THE LANGUAGE OF THE WILL IN THE ROBERTS 
CASE ENTIRELY DIFFERENT FROM THAT IN 
THE CASE OF SMITH VS. BELL. 


There is a very distinct difference between the 
language of the will in Smith vs. Bell decided by the 
Supreme Court of the United States and cited in the 
Florida case, and the language of the will in Roberts 
vs. Mosely. 

In Roberts vs. Mosely, after the second clause giv- 
ing complete powers of disposition in fee, etc., to the 
widow as executrix, there is the third clause which is 
separate, distinct and complete in itself. Said third 


clause makes a complete gift of the entire property, 
real, personal and mixed, and of every character to 
the widow, “in fee simple”. 

There is no additional or qualifying language in 
the gift to the widow, and no suggestion of a limitation. 
The kind of estate is expressly stated as in fee simple. 

The attributes of a fee simple estate are certain 
and known beyond question, and there is no room to 
construe said clause, and no ground to doubt the mean- 
ing of that clause. 

Next the testator in the fourth clause, of the will, 
does not undertake to limit or modify, or take back a 
single provision in the third clause by which he gave 
the title in fee simple to the widow. 

On the contrary, the fourth clause does not under- 
take at all to give the same property which the testa- 
tor gave to the first party, nor to give a remainder of 
his estate; but it undertakes to make a second gift not 
of his estate or his property given to his widow in fee, 
but only of such remnants as the widow, owning in 
fee, might own at the time of her death. 

There is nothing in the language of the will which 
suggests that the property is for her support, or is 
for a particular limited use, or is for her lifetime or 
for her widowhood. 

There is no attempt to assert that any property 
which under the gift to her in fee simple she might 
not use, convey, give away or dispose of should go to 
any remainder men; or that she should not have such 
power to use and dispose of same absolutely. 

The attempt at the remainder is only for an indet- 
inite limited quantity of the property (not the whole 
property willed) to wit, what she might own thereof at 
her death, but under her gift in fee, she might not own 
any of it. 


How different that is from the language and pro- 
visions in the will in Smith vs. Bell. In the latter case in 
the very same sentence which gave the property to 
the testator’s wife, and as part of the sentence, the 
testator gave “the remainder of said estate’, thereby 


describing all of the property which he gave to the 
widow. 


His obvious and unmistakable meaning was that 
he was giving a remainder in the entire property, given 
to the widow, at her death. 


In Smith vs. Bell, the whole sentence was as fol- 
lows: 


“Also, I give to my wife, Elizabeth Goodwin, all 
my personal estate whatsoever and wheresoever, and 
of what nature, kind and quality soever, after pay- 
ment of my debts, legacies, and funeral expenses; 
which personal estate, I give and bequeath unto my 
said wife, Elizabeth Goodwin, to and for her own use 
and benefit and disposal absolutely; the remainder of 
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said estate, after her decease, to be for the use of the 
said Jesse Goodwin” ; 

The “Jesse Goodwin” referred to was the son of 
the testator. 

The conclusion of the Supreme Court was reached 
in that case because, taking the entire sentence, in 
the absence of the definition of the title intended to 
be given, the court considered that the meaning the 
testator intended by the gift to his wife “to and for 
her own use and benefit and disposal absolutely” meant 
for her use and benefit and disposal of the slaves for 
the period of her life. 

“Disposal” does not necessarily mean to sell or 
transfer. 

This interpretation in Smith vs. Bell was aided 
much, as the Supreme Court states in subsequent cases, 
by the fact that there was a technical remainder pro- 
vided for, and the remainder was of “said estate” ; that 
is to say, the remainder of the estate, in the very same 
property which he gave to his wife for life; but in the 
Roberts case, as above explained, the testator did not 
give the property which he devised to his wife in re- 
mainder to others. 

He devised to his wife all of the property which 
he might own at the time of his death. 

He attempted to limit remainders over, not to all 
that property, but to what, if any of the same she own- 
ed, at the time of her death. 

The language in the case of Smith vs. Bell “to and 
for her own use and benefit and disposal absolutely” 
are words which can mean use, benefit and disposal 
absolutely for and during the life of a party where 
other language in the same sentence discloses that 
meaning; that is those words are subject to construc- 
tion, because it is possible for them to have different 
meanings. 

The language in the Roberts case, however, giving 
all of the property of every kind and character of the 
testator to his wife “in fee simple” can mean but one 
thing, and is not subject to construction. 

The testator to avoid any question of construc- 
tion went out of his way to define and state the very 


' kind of estate he was giving. 


The distinction is so plain as to require no further 
comment. 

The Florida Court, it would seem manifest, was 
not justified in the assertion that the case of Roberts 
vs. Mosely might have been disposed of upon the au- 
thority of Smith vs. Bell, alone. 

WILL NOT CRUDELY DRAWN, NOR DRAWN BY 
UNLETTERED PERSON. LANGUAGE USED 
TECHNICALLY. 


The will in Roberts vs. Mosely is not crudely 
drawn, nor drawn by an unlettered person. It does not 
appear to have been drawn by a layman. The language 
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is technical and exact, and the wording is correct in 
form. The difficulty of discerning the meaning of a 
will drawn loosely and in untechnical language is not 
involved in that case, as in some cases. 

Said will would seem to be within the familiar 
rule of interpretation stated by the Florida Supreme 
Court, as follows: 

“**Where the intention is in equipoise between 
two contrary constructions, the words used, if they 
have received a well settled technical meaning, must 
be interpreted in that technical sense, otherwise they 
are to be taken according to their common accepta- 
tion.” 

McLeod vs. Dell, 9 Fla., 247, 441. 

The express language of the will in the Roberts 
case, “‘in fee simple” certainly has a well settled tech- 
nical meaning. Indeed, it has !-nt one meaning, both in 
its technical sense, and according to its “common ac- 
ceptation.” Its technical meaning is its “common ac- 
ceptation”. 

THE CASE OF BROWN VS. HARRIS DECIDED BY 
THE SUPREME COURT OF FLORIDA. 


In 1925, the Supreme Court of Florida decided a 
case involving the title to eighty acres of land in Flor- 
ida, under the meaning of provisions of a will. 

This Article would not be complete, without ref- 
erence to this case, although the will is not like that 
in the Roberts case. 

The will is not set forth in its entirety in the re- 
port of the case so as to make it possible to gather its 
entire import. 

The provision quoted in the opinion is as follows: 

“T bequeath and devise * * * to my husband, An- 
drew J. Harris, all my property in Millbury and Flor- 
ida, to be used as he sees fit during his life, at his 
decease all that remains to be left to Clarence W. 
Brown and Jessie Washington of Safety Harbor, Flor- 
ida, in equal shares.” 

The Supreme Court states that the property other 
than the eighty acres in Florida was situated in Mas- 
sachusetts. 

The question before the court was whether the 
said provision of the will relative to said real property 
vested a life estate or a fee simple estate in the 
devisee. 

The Court stated in part as follows: 

“The will gave the husband a life estate and not 
a fee in the real estate in Florida.” Haviland vs. Havi- 
land, 130 Iowa, 611, 105 N. W. 354, 5 L. R. A. (NS) 
281; Benham vs Turkle, 173 Iowa 598, 153 N. W. 1017. 

The provisions, “to be used as he sees fit during 
his life, at his decease all that remains to be left to” 
others, do not by implication confer upon Andrew J. 
Harris a power to convey the fee simple title to the 
real estate in Florida. See Brant vs. Virginia Coal & 
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Iron Co., 93 U. S. 326, 23 L. Ed. 927; Id. 232, Ill. 606, 83 
N. E. 1077”. 

Now, it is to be observed the said will covered 
eighty acres of land, two acres of which were enclosed 
and set out with orange trees. 

The power to “use as he sees fit during his life’, 
at his decease all that remains to be left to others, 
makes no reference to any power to sell, convey, dis- 
pose of, ete. 

Land can be used for the lifetime of a party, espe- 
cially where it is susceptible to cultivation, etc., with- 
out conveying it or disposing of it, or doing anything 
except occupying it, and the entire land remains at 
the death of the life tenant. 

The will in the said Brown case is not like that in 
the earily Florida case discussed in Part I hereof. Mer- 
ritt vs. Brantly, 8 Fla. 226. 

The said decision of the Supreme Court of Flor- 
ida with reference to the construction of said will in 
the Brown case, as to real property, under the pro- 


_visions of that will. would not necessarily control the 


interpretation of the will in the Roberts case where 
the first gift was in fee simple, expressly, with no 
mention of use “for life’. 

In the Brown case, several decisions are cited, 
and among others is the case of Brant vs. Virginia 
Coal & Iron Company, 93 U. S., 326; 23 L. Ed. 927; 
above discussed in Roberts vs. Lewis, and an Illinois 
case in 83 N. E. 1077. The Illinois doctrine is fully 
brought out in this article. 

Now, it will be observed in said case of Brown 
vs. Harris that the will does not provide that the 
Florida real estate, the eighty acres, may be sold and 
disposed of by the donee for his own use and benefit 
in any way, but provides that it may be “used as he 
sees fit during his lifetime’, which is entirely con- 
sistent with his mere use of the land itself, and not 
for sale or disposition thereof, and the consumption 
of the proceeds. There is no statement that the devise 
is in fee simple as in Roberts vs. Mosely. 

Another thing to be observed about said Brown 
case is that in citing the case of Brant vs, Virginia 
Coal and Iron Company, the Supreme Court of Florida 
apparently either did not regard the case of Roberts 
vs. Lewis herein above discussed, decided by the Su- 
preme Court of the United States in 1894, or else it 
did not consider that in the later case the United States 
Supreme Court had departed from its ruling in the 
Brant case, because the Florida court regarded the 
language in the will involved in Roberts vs. Lewis as 
not similar to the language involved: in Brant vs. Vir- 
ginia Coal and Iron Company. 

In the said case of Roberts vs. Lewis, the widow 
was given all of the property of the estate by the 
will, “with full power, right, and authority to dispose 
of the same, as to her shall seem most meet and 
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proper’, etc., and upon certain conditions, ‘whatever 
may remain should go to my surviving children’. 

In the Brant case, the estate was left to the wife, 
“to hold during her life, and to do with as she sees 
proper before her death”. 

See said cases, above discussed. 

In Roberts vs. Mosely, there is no reference to a 
“use” for the “lifetime” of the first devisee, as in 
Brown vs. Harris. 

If the language “to do with as she sees proper 
before her death” is equivalent to the language in the 
will in Roberts vs. Lewis, the said Brant case is over- 
ruled by said cause of Roberts vs. Lewis. 

Apparently the Supreme Court of the United 
States did not consider the language as being of the 
same effect, because it says: 

“In Brant vs. Virginia Coal & I. Co. the be- 
quest which was held to give a life estate, and no 
power to convey a fee, was only of the testator’s 
estate, real and personal, to his wife, ‘to have and 
to hold during her life, and to do with as she sees 
proper before her death’. 93 U. S. 326 (23:927)”, 
38 L. Ed. 751. 

In Roberts vs. Lewis, there are two features to be 
considered: 

First: The decision was governed by the provi- 
sions of a certain Nebraska statute: 

Second: The court did not expressly decide that 
the devise vested a fee or absolute ownership in the 
devisee, but decided that under the power “to dispose 
of the same as to her shall seem most meet and 
proper”, that she could convey a fee simple title to real 
property. 

The court did rule, however, and decide that where 
the will gave the widow the said authority to dispose 
of said property, “so long as she shall remain my 
widow”, that this would not merely give her the right 
to convey a life estate, or an estate for the period of 
her said authority under the terms of the will, but 
gave her a right to dispose of the fee. 

ROBERTS VS. LEWIS WAS NOT BASED SOLELY 
UPON LOCAL LAW OF NEBRASKA 


While the case turns somewhat upon the Nebraska | 


statute, the Supreme Court expressly says that the 
general current of authority of other courts is in favor 
of our above conclusion, and this observation is cor- 
rect, to wit: | 

“The numerous cases cited in the briefs have been 
examined, and show that the general current of au- 
thority in other courts is in favor of our present con- 
clusion; but, as they largely depend upon the phrase- 
ology of particular wills, it would serve no particular 
purpose to discuss them in detail.” 

Now in the Florida case of Brown vs. Harris, there 
is no provision for disposal or conveying the real prop- 
erty at all, but merely the power to use it during the 
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life time of the donee. The will in said Brown case, 
therefore, is even narrower than in the Brant case, 
in limiting the authority to the use of the real prop- 
erty, because in the Brant case, it is ‘‘to do with as she 
sees proper, before her death.” 

Another matter in connection with the Nebraska 
statute is that as to personal property, as the writer 
of this brief understands the law, the provisions of the 
Nebraska statute are nothing but a re-declaration of 
the common law. 

Under the common law, no words of limitation, 
nor mention of heirs, executors, administrators, etc., 
were necessary to pass absolute property; and the pre- 
sumption that the entire interest and estate in per- 
sonal property was intended to be passed where the 
same was given by will, and absolute property was 
considered as passed unless it clearly appeared other- 
wise by provisions to the contrary. 

While the Nebraska statute therefore, may have 
changed the common law, relative to real property, 
it does not seem to the writer of this brief that the 
common law was changed thereby as to personal prop- 
erty. 

Again in substance, it would seem to the writer 
hereof, that the Florida statutes, and the principles 
of construction of wills in Florida practically, at the 
present time, amount to the same thing as the Nebras- 
ka statutes. 

INTERPRETATION OF ROBERTS VS. LEWIS BY 
UNITED STATES CIRCUIT COURT OF APPEALS 

While the Supreme Court of the United States did 
not pass upon the question directly as to whether he 
took a fee, but only ruled that the donee could convey 
a fee under the authority of the will in Roberts vs. 
Lewis, the United States Circuit Court of Appeals for 
the Ninth Circuit in a later case in 1912, to wit, Bilger 
vs. Newnan, in discussing the decisions of the Supreme 
Court of the United Statess, and relying expressly upon 
Roberts vs. Lewis, as the controlling authority, held 
that under the provision in the will, giving the prop- 
erty to the widow ‘“‘to have, hold, use and dispose of 
as she may see fit during her life’, and giving her 
“full power and authority to sell, convey, deed, etc.”, 
and providing that “whatever of my said property and 
the proceeds thereof, etc., remain in the hands * * * at 
her death shall go to our daughters”, that “we hold 
that she was given the entire fee, and the recital of 
the power to deal with the property in full and abso- 
lute terms was simply a method of describing the qual- 
ity of a fee simple.” 

199 Fed. 549, 557, 560. 

DOCTRINE STATED BY FLORIDA SUPREME 
COURT IN ROBERTS CASE IS NOT SUPPORTED 
BY THE DECISIONS THE COURT CITES. 

The writer will now examine the other cases cited 
by the Florida Supreme Court in support of its prop- 


=e 
: 
| 
on 
1 
{ 
i 
2 
5 
q 
i 
a | 
| 
| 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 67 


ositions that “The devise of an estate in fee simple 
may be limited by a subsequent valid provision that 
the estate shall go to others upon the happening of a 
named contingency, or that it may be restricted by 
subsequent provisions in the will, so that in effect it 
becomes an estate for life as to the remainder.” 


THE REAL DOCTRINE IN ILLINOIS. 


The next case cited by the Florida court in the 
Roberts case is Williams vs. Elliott (Ill.) 92 N. E. 960. 

The correct name of the case is Williams vs. 
Green, as it is reported in the 92 N. E. Reporter. 

That case does not hold or establish the doctrine 
stated by the Supreme Court of Florida, and from the 
examination of those Illinois cases, which the writer 
has had opportunity to read, he does not find that such 
doctrine prevails in Illinois, nor that the Supreme 
Court of Florida understood the Illinois doctrine. (See 
also the Illinois cases reviewed in Part I of this ar- 
ticle.) 

In said case of Williams vs. Green, there was first 
a life estate expressly left to the wife of the testator, 
with reminders over to others as hereinafter stated. 

The will then states in substance that subject to 
said life estate, the testator gave, devised, etc., unto 
his niece, and his two children in equal shares after 
the death of his wife, all of his estate, “that exists after 
the decease of my wife, as aforesaid, to have and to 
hold the same unto (naming his niece and two chil- 
dren), and their heirs and assigns, forever.” 

He further provided in the same paragraph “but 
in case the said Phoebe W. Price (his niece) shall not 
dispose of said estate, devised to her by will or other- 
wise before her death, and should die without issue, 
seized of said estate, the said estate herein by this 
will devised to said Phoebe W. Price shall go to and 
vest in (here he named his said two children) to be 
held by them and their heirs and assigns forever.” 

The testator’s widow, one daughter, and his niece 
survived him. One daughter died, leaving her chil- 
dren to take her place under the will, under the IIli- 
nois statute. 

Said survivors were the devisees under the will. 

Phoebe W. Price died intestate later, without 
having disposed of her share in the property by will 
or otherwise, and left her sister, Eliza Green as her 
only heir at law. Several years later the testator’s 
widow died, which terminated the life estate. 

The question was whether the interest of the 
niece, Phoebe W. Price, went to the testator’s daughter 
and her heirs, under the will; she not having disposed 


of same; that is to say, whether the share of the 


property having been devised to her said niece and 
her heirs and assigns forever carried a share which 
could not otherwise be affected or limited so that it 


‘ 


would go to her heirs at law, or whether the pro- 
visions over to the testator’s children under the will 
were effective. 

The Supreme Court of Illinois in fact held not 
that the provision in the will was valid, but on the 
contrary, held that the attempted executory devise 
based upon provisions of the will was-invalid, be- 
cause it was an attempt to limit an executory devise 
upon a base or determinable fee. 

The Illinois Court did state that an estate in fee 
simple may be limited by a subsequent valid provision 
of the will, but held that the very provision attempted 
was invalid. What the court had in mind, however, 
about cutting down a fee simple estate, by later pro- 
visions in the will, can only be understood by read- 
ing the cases from that court cited in the opinion. 

The writer will briefly refer to some of these 
cases sufficiently to show what is meant, but within 
limited and reasonable space, he cannot review all 
of them. 

After stating, however, that a fee could be cut 
down, the Court stated certain legal principles upon 
which the attempted remainders over in the Roberts 
case would be entirely invalid, and ineffective. 

Apparently the Supreme Court of Florida entirely 
missed that point, or possibly the point was not raised 
in that case; and yet that was the entire basis of the 
actual decision in Williams vs. Green. 

The Court after stating that the fee simple could 
be cut down as aforesaid, then made the following 
statement: 

“There is, however, an equally unquestioned rule 
of law that an executory devise, cannot be created if 
the estate devised to the first devisee is such that he 
can, by virtue of his ownership, alienate the estate in 
fee simple. An executory devise is indestructible by 
any act of the ‘owner of a determinable estate; and, 
if the owner of a determinable estate conveys in fee, 
the determinable quality of the fee follows the transfer. 
4 Kent’s Com. 10; Smith vs. Kimbell, supra. It neces- 
sarily follows that if the first devisee has an estate 
which he can convey in fee simple, so as to destroy an 
attempted limitation over, such limitation is void. If 
there is an absolute power of disposition in the first 
devisee, the limitation over is void as a remainder, be- 
cause of the preceding fee, since a remainder implies 
something left, and there can be nothing left after a 
devise in fee simple. It is also void as an executory 
devise, because “the limitation is inconsistent with the 
absolute estate or power of disposition. 4 Kent’s Com. 
270; 2 Redfield on Wills, 69; Welsch vs. Belleville Sav- 
ings Bank, 94 Ill. 191; Hamlin vs. United States Ex- 
press Co., 107 Ill. 443; Wolfer vs. Hemmer, 144 IIl. 554, 
33 N. E. 751. 

“The majority of the court in the case of Burton 
vs. Gagnon, 180 Ill. 345, 54 N. E. 279, did not agree 


that a simple devise to the heirs at law of the testa- 
tor, who were his two children, coupled with the limi- 
tation over, carried with it a power of alienation free 
from the limitation, as stated in the opinion filed; but 
the decision is authority for the doctrine that where 
there is an absolute power of disposition an attempted 
executory devise is void. By the will in this case Phoebe 
W. Price had an absolute power of disposition of the 
estate devised to her, by will or otherwise, as she 
might choose, freed from the limitation over, and the 
attempted executory devise was based upon the con- 
tingency that she should be seized of the estate at her 
death, and should not have disposed of the same, by 
will or otherwise. The attempted executory devise was 
therefore void, and she was vested with an estate in 
fee simple in the lands subject only to the life estate 
of the widow.” 

* * * 
“In Orr vs. Yates, 209 Ill. 222, 70 N. E. 731, the 
court said that so far as the opinion in the Friedman 
Case announced a doctrine different from the estab- 
lished one concerning the power of the owner of a 
determinable fee to make a conveyance it had not been 
approved, and in the case then being considered it was 
held that the language, ‘if not disposed of by Mary 
Maria Yates’, could not be construed to give her an 
unqualified power of disposition or any power what- 
ever, and that counsel in the case did not so contend. 
In the Friedman case, and perhaps other cases, an 
executory devise depending upon intestacy and the 
failure of issue has been considered valid; but there 
has been no one in which such a devise has been sus- 
tained if there was an absolute power of alienation 
in fee simple by the first devisee at his own discre- 
tion and as owner of the estate.” 
92 N. E. 960, 961, 962. 
If the Supreme Court of Florida had actually fol- 
lowed the said Illinois case of Williams vs. Greene, 
the provisions for the remainders in the Roberts case 
will, must necessarily have been declared invalid upon 
either or both theories, to wit, that the fee simple 
estate could not be cut down by later provisions in the 
will, or that the first devisee having the power to end 
or destroy the remainders over by conveying or trans- 
ferring the property, or willing it, the remainders over 
could not be effective, as an executory devise. 


THE REAL DOCTRINE IN ILLINOIS WHEN 
PROPERLY UNDERSTOOD. 


From reading the above case of Williams vs. 
Green, in connection with the other Illinois cases cited 
in that case, the writer understands the doctrine in 
real substance to be not that a fee simple estate can 
be actually cut down or destroyed, but that on ac- 
count of the language in which the fee simple is given, 
when considered in connection with the subsequent 
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language, the construction is placed upon the gift, as 
not really intending a fee simple. 

The writer does not find any case which directly 
and expressly holds that where the language of the 
will shows beyond any question and in exact words 
that the first gift was intended as a fee simple, that 
there can be any cutting down or limitations of that 
first gift. 

In the Roberts case in Florida, the will itself says 
that the testator gives all of his property to his wife 
“to have and receive in fee simple.” 

What is actually held in Illinois originated in cases 
there where a party used in his will, the words “heirs” 
indiscriminately, or interchangeably, with the words 
“children”, or “descendants” or “issue”, and similar 
words, so that the courts instead of giving the tech- 
nical meaning to a devise to a certain party “his heirs 
and assigns” or “his heirs forever”, held that the party 
really intended to refer to his children, or some par- 
ticular people whom he regarded as his heirs, or par- 
ticular persons to whom he intended to will his prop- 
erty. 

Where such circumstances existed, and there were 
the later provisions in the will inconsistent with the 
provisions for a fee simple estate, the courts in IIli- 
nois have concluded that the party did not use the 
word “heirs” in the technical sense to pass a fee, but 
used such word as reference to children or descendants 
or certain people, etc., whom he had in mind. 

The real doctrine in Illinois, as the writer under- 
stands it, therefore, is not that an unmistakable fee 
simple can be cut down or limited by later provisions, 
but such later provisions are permitted to take effect 
only where there is some ambiguity in the original 
provisions, or the use of words is mixed, as above indi- 
cated, and where the court concludes that by reason 
of the doubtful meaning of the words, that it is at 
liberty to construe them as not really meaning a fee. 

Not only is this the doctrine in Illinois, but from 
the writer’s examination of the case, there is really 
no sound doctrine to the contrary anywhere. 

IRRECONCILABLE PROVISIONS. 

There is no possibility of reconciling an absolute 
gift of the fee simple with later provisions controlling 
the use of the property, or providing remainders over 
to other parties, or endeavoring to control the prop- 
erty after the gift in fee. 

If a gift is actually and really in fee simple, that 
ends the matter. When a fee simple is given, the en- 
tire ownership and estate, with each right and privi- 
lege which an absolute owner can have is given. When 
absolute ownership is given, there is nothing left and 
‘nothing to control, and there are no conditions to 
impose. 

A thing which is white cannot be made black by 
mere declaration to that effect. 
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If a gift in a will which is absolute, contains pro- 
visions inconsistent with this absolute law of owner- 
ship, they are merely repugnant and contrary to the 
ownership given; and either one or the other of the 
provisions must be discarded; they cannot be recon- 
ciled, notwithstanding the decision of the statement 
of the Supreme Court of Florida to the contrary in 
the Roberts case. 

FURTHER EXPOSITION OF THE ILLINOIS 
DOCTRINE. 

To illustrate how the Illinois Court has arrived at 
the conclusion in some instances, that an estate in fee 
was not given to the first taker where there were 
other provisions, and where the word “heirs” was 
used, that is to say, where the first gift was to the 
devisees, their heirs, assigns, forever, etc., upon the 
ground that the word “heirs” was used throughout the 
will interchangeably with the terms, or as meaning 
children, issue, etc., and not in their technical sense, 
the writer quotes the following from the case of Gan- 
non vs. Peterson, 193 Ill. 372, 455 L. R. A. 701, the 
quotation being from the latter work, pages 703 and 
794: 

“The seventh clause of the will, omitting the de- 
‘scription of the lands, is as follows: ‘I give, devise, 
and bequeath unto my three sons, Matthew Gannon, 
Peter C. Gannon, and Francis G. Gannon, and to their 
heirs, and assigns, forever (describing real estate). It 
is my will that upon the death of either of them the 
surviving brother or brothers shall take such share 
like and like; to have and to hold the same to him or 
-them or his or their heirs, forever; and, in case all 
three should die without issue, then it is my will that 
the above mentioned property in this bequest go to Jos- 
eph E. Garinon and Mary L. Gannon, their heirs and as- 
signs, forever.’ And the proper determination of the 
first question requires the consideration of the legal ef- 
fect of the several provisions in that clause of the will, 
and what meaning shall be given to the expression in 
the last provision of said clause, ‘and, in case all three 
should die without issue, then it is my will’, etc. It 
seems clear to us that the first provision in the will 
gave to the three sons, Matthew, Peter C. and Francis 
G. Gannon, as tenants in common the fee to the lands 
therein described. The testator in view of the pro- 
visions that were to follow, seems to desire to avoid 
any uncertainty that might arise by a simple com- 
pliance with Sec. 13 of our act concerning conveyances, 
and expressly added the words “and to their heirs 
and assigns, forever,” in the granting clause, and thus 
made what the common law would constitute a good 
and perfect conveyance in fee simple; “and, after 
describing the lands, a provision followed giving cross 
remainders, to the said three sons, and by the last 
provision, if the word ‘issue’ can properly be read to 
mean ‘children’, he made an executory devise to Joseph 


E. Gannon and Mary L. Gannon, their heirs and as- 
signs, forever, of the same lands.” 
* * * 

“In the 2d clause, after giving a body of land to 
his wife, he provides that upon her death, etc., the 
property so bequeathed ‘shall go unto and be equally 
distributed among my minor heirs, and, if no minor 
heir or heirs are at the time living, then,’ etc. In the 
4th clause, after making a devise to his son, Michael 
and Joseph of certain lands in Missouri, he provides 
that, if they should die without leaving isssue, ‘Then 
it is my will that my surviving heirs (with the excep- 
tion of my son John T. Gannon, who has had his share) 
shall have such property like and like’. In the 5th 
clause he devises lands to his daughter Mary L., and 
concludes with the provision that, ‘if my daughter 
Mary die without leaving issue, then the property here- 
by devised to her shall go to Catherine E. Gannon, 
Margaret Olivia Gannon, Matthew Gannon, Peter Cuth- 
bert Gannon, and Francis G. Gannon, to their heirs 
and assigns, forever. And in the 8th clause is a gen- 
eral provision that none of his real estate devised be 
sold until the youngest of each bequest and devise be- 
come of age, and which directs that his executrix 
lease the same until that time, pay the taxes, ‘and, 
secondly, pay to those heirs which are of lawful age 
their share; * * * thirdly, keep and maintain emy 
minor heirs and children, clothe and feed them,’ etc. 
The record shows the testator left three minor chil- 
dren. Thus from a careful reading of each clause of 
this will, it is apparent that this testator used the 
words, ‘heirs’, ‘issue’, and ‘children’ indiscriminately, 
giving them the common and popular meaning, in- 
stead of their strict and legal. When such use of those 
words is made by the testator,the court is warranted 
in reading them interchangeably, so as to give the 
will such construction as will best comport with the 
intention of the testator as drawn from the “entire in- 
strument. Butler vs. Huestis, 68 Ill. 594, 18 Am. Rep. 
589; Summers vs. Smith, 127 Ill. 645, 21 N. E. 191; 
Strain vs. Sweeny, 163 Ill. 603. 45 N. E. 201; Carpenter 
vs. Van Olinder, 127 Ill. 42, 2 L. R. A. 455, 19 N. E. 
868.” 

The Connecticut Case Cited by the Florida 

Supreme Court.. 
THIS CASE DOES NOT SUPPORT THE ROBERTS’ 
DECISION. 


CONNECTICUT DOCTRINE OPPOSITE TO THAT 
IN ROBERTS CASE. 


The next case cited by the Florida Supreme Court 
is the Connecticut case of Mansfield vs. Shelton. 

It will be observed here at the very outset that 
the Connecticut Court distinguished from the case 
which it was actually deciding, one of its previous de- 
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cisions, Methodist Church vs. Harris, because in the 
latter case, the will was like the will in the Florida 
Roberts case, except that the will was even stronger 
in favor of a fee in the first taker in the Florida case. 

The Connecticut Court reviewed various of its 
previous decisions, and said: 

“In the language of the clause before us, dion 
is no express gift of a life estate, as in many of 
the cases cited, or of a fee, as in Methodist Church 
vs. Harris, supra. 

The said Court, after stating certain rules of con- 
struction applicable to the Connecticut case, makes the 
following statement: 

“In illustration of the scope, limitations, and ap- 
plication of the foregoing rules, a reference to lan- 
guage used by this court in some of the cases cited 
will be appropriate. In Sheldon vs. Rose, Supra, the 
testator gave his wife, in case of her remarriage, ‘only 
one-half of the property, * * * which shall go to her 
for her support during her natural life.’ The will con- 
tained no residuary clause, and there was no specific 
disposition of any possible remainder after the death 
of the wife. This court held the wife had an estate 
for life only, and not in fee, and so the estate became 
intestate when the wife’s interest terminated. In 
reaching this conclusion the court, by Carpenter, J., 
said: ‘It is not clear that the testator intended to 
give her an absolute estate, while the language used 
seems to indicate a contrary intention. * * * We have 
come to the conclusion that the testator did not in- 
tend to give an estate in fee.’ The opposite result in 
Methodist Church vs. Harris, supra, is based on the 
same grounds. In that case, the testator gave prop- 
erty to his wife, ‘and to her heirs forever,’ with a 
proviso that ‘whatever of the same, if any, she may 
leave, not used by her for her support and comfort, I 
give and bequeath.’ The court, by Carpenter, Jr., said: 
‘The intention to give a fee is clear, and we discover 
in the subsequent words no evidence of an intention to 
revoke the gift. It is a bald attempt to limit a fee upon 
a fee, which the law will not allow.’ In Lewis vs. Pal- 


mer, supra, the language of the devise was, ‘I give to_ 


my sister S. the use ‘of all the rest of my real estate 
during her natural life, and for her to dispose of as 
she may think proper, right and just.’ This court, by 
Carpenter, J., said: ‘We find no case where a life estate 
created by express words is enlarged to a fee by the 
power of sale. There are cases where there is an ap- 
parent life estate, with power of disposal, but without 
any disposition of the remainder, in which it is held 
that the devisee takes a fee. There are other cases 
where there is a devise of an estate generally, with 
an express power to sell, in which it is held that the 
devise over of the remainder is void for repugnancy. 
But we think none of the cases go so far as to disre- 
gard the obvious and acknowledged intention of the 


testator. All seem to regard that, when discovered, 
as conclusive.” 

35 Atl. 271, 272. 

With the above statement in mind, and with the 
Court’s statement above quoted distinguishing said 
case of Methodist Church vs. Harris from the case 
which it was considering, we go back to the Court’s 
statement about the will, which was there construed, 
(Mansfield vs. Shelton), where it said: 

“The testator at the outset gave his residuary 
estate to his wife, whether in fee or for life, he did not 
say. True, had he stopped there, and the will con- 
tained nothing further, the effect would have been to 
give his wife a fee in the realty, and an absolute es- 
tate in personal property, but this would have been be- 
cause his intention to do this would be clearly mani- 
fest.” 

The Court then goes on to show how the partic- 
ular language apparently did not cut down the fee 
simple, but showed that there was no intent to give 
one. The Court then says: 

“* * * The purpose of the testator was that all 
of his residuary estate should go into the hands of his 
wife, not as an absolute estate—‘to her and her heirs 
forever’ as was the case and expressly stated in 
Methodist Church vs. Harris, supra * * *”, 


The Court goes on in the opinion and continues 
from time to time to point out the difference in the 
language of the will in the said Mansfield case and in 
the said Methodist Church case. 


Now the language in the Methodist Church vs. 
Harris case, as quoted by the court, was that: ‘The 
testator gave property to his wife ‘and to her heirs for- 
ever’, with a proviso that ‘whatever of the same, if any 
she may leave, not used by her, for her support and 
comfort. I give and bequeath, etc.” 

The Court then quotes from the said Methodist 
Church vs. Harris, as follows: 

“The intention to give a fee is clear, and we dis- 
cover in the subsequent words, no intention to revoke 
the gift. It is a bald attempt to limit a fee upon a fee 
which the law will not allow.” 

Now in the Roberts case, we have the first two 
clauses of the will which have been quoted in this 
article, (Part I), the first of which gives the widow 
as Executrix unlimited power to sell, convey in fee 
simple, mortgage, manage and control the entire es- 
tate; and in the third clause, the property is given 
absolutely without a suggestion of a limitation to the 
same party as widow, “in fee simple”. 

The only difference between the will in the Rob- 
erts case and that in Methodist Church vs. Harris is 
that in the Roberts case, in order to make the matter 
absolutely, unmistakable, it is stated that the entire es- 
tate is given to the first taker “in fee simple”, where- 
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as in the said Morris case, the estate is given to the 
first taker “and to her heirs forever.” 

And the case of Mansfield vs. Shelton cited by the 
Supreme Court of Florida, as supporting its decision 
in the Roberts case, is 4 case which entirely approves 
the decision in the case of Methodist Church vs. Har- 
ris, and shows that the will involved in the case which 
it was deciding was entirely different, and the will in 
the case of Church vs. Harris was like the will in the 
Roberts case. 

The language of the will, where the Connecticut 
Court says in the Mansfield case that it does not ex- 
pressly state whether it intended a fee simple or a life 
estate is as follows: 

“All the rest and residue of my estate; both real 
and personal, and wherever situated, I give, devise, and 
bequeath to my said wife, to be used and appropriated 
by her, as much as “she may wish for her happiness, 
without any restrictions or limitations whatsoever ; and 
upon the decease of my said wife, and after the pay- 
ment of all her debts and the settlement of her estate, 
I give, devise, and bequeath whatever of property or 
estate of such residue and remainder shall remain un- 
disposed of at the decease of my said wife to Edward 
A. Cornwall of Sheshire, of said New Haven County, 
in trust, to keep and hold the same, or invest the 
same.” 

Mansfield vs. Shelton, 35 Atl. 271. 

That was the decisive point in the case, and was 
the point which led to the opposite decision in Method- 
ist Church case, approved in that case, and is exactly 
the point which makes the will in the Florida case of 
Roberts vs. Mosely require the opposite construction 
to that given by the Supreme Court of Florida, to wit, 
the construction given by Circuit Judge Simmons. 

(See Connecticut and other cases reviewed or 
cited in Part I of this article.) 

MASSACHUSETTS CASE CITED IN 
MANSFIELD VS. SHELTON 


In the case of Mansfield vs. Shelton above, the 
Connecticut court refers to two Massachusetts cases 
as embodying substantially the doctrine approved in 
Connecticut. These cases will additionally show that 
the Connecticut doctrine is not what the Supreme 
Court of Florida understood and stated in Roberts vs. 
Mosely. 

The first of said cases cited is Chase vs. Ladd 153 
Mass. 126 (erroneously cited as in 36 N. E. 129). The 
correct citation is 26 N. E. 429. 

The other case cited by the Connecticut court is 
Kent vs. Morrison, 153 Massachusetts, 187, 26 N. E. 
426. The writer will consider the latter case first. 

The Massachusetts court succinctly states the cor- 
rect rule showing what the Connecticut court consid- 
ered the correct rule as embodied in the statement, 


declarations of settled and essential principles of the . 
law of wills diametrically opposite to the conclusion 
reached by the Supreme Court of Florida in Roberts 
vs. Mosely. 

There are in said case statements which show 
clearly that where there is a will like that in the 
Roberts case which expressly states that a fee simple 
is given, that the doctrine stated by the Supreme Court 
of Florida would not apply: 

“The general principle applicable to this class of 
cases is that, when it appears that the testator in- 
tended to give to the devisee absolutely a fee simple 
in real property, the testator cannot attach to it a 
quality or condition which, in law, is inconsistent with 
such an estate. The testator cannot say that although 
the devisee shall hold the property absolutely in f¢é 
simple after it has vested in him, yet, that if he does 
not convey it in his lifetime, or devise it by will, it 
shall not descend as his property, but shall be consid- 
ered as the property of the testator, and shall pass as 
a part of the testator’s estate. If, however, the estate 
given to the devisee is only for his life, although 
coupled with a power in the devisee of disposing of the 
fee, either by deed or will, or both, then if this power 
is not executed, the remainder in fee after the term- 
ination of the life estate is a part of the estate of the 
testator, and will pass under the will of the testator, or, 
if there are no provisions in the will affecting it, will 
descend as the real estate of the testator. The first 
real difficulty in this case is in determining what con- 
struction shall be put upon the words of the will. Tak- 
ing all the words together which relate to this devise, 
we are of opinion that it was not the intention of the 
testator to give to his wife a fee-simple in his real 
property. There are no words describing the estate 
given which are technically words of inheritance. A 
power to sell and convey the property in fee is express- 
ly given, which would be unnecessary if the testator 
intended to devise the property in fee, and the power 
given is a power to sell and convey by deed which by 
implication excludes any power of conveying the prop- 
erty by will, and such a restriction upon the power of 
disposition is inconsistent with an estate in fee simple. 
All the words of the will are satisfied by holding that 
Mrs. Kent took an estate for her life with a power of 
conveying the fee by deed. Joslin vs. Rhoades, 150 
Mass, 301, 23 N. E. Rep. 42; Welsh vs. Woodbury, 144 
Mass. 542, 11 N. E. Rep. 762; Kelley vs. Meins, 135 
Mass, 11 N. E. Rep. 762; Kelley vs. Meins, 135 Mass. 
231; Damrell vs. Hartt, 137 Mass. 218; Copeland vs. 
Barron, 72 Me. 206.” 

26 N. E. 427, 428. 

THE OTHER MASSACHUSETTS CASE CITED BY 
CONNECTICUT COURT 


Turning now to Chase vs. Ladd, 26 N. E. 429, 
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which is the other Massachusetts case cited by the Con- 
necticut court, the opinion commences with a very im- 
portant distinction which shows the difference be- 


other kinds of wills in said opinion referred to. The 
Court made the following statements: 

“The principal differences between this case and 
Joslin vs. Rhoades, 150 Mass. 301, 23 N. E. Rep. 42, are 
that the devise in Joslin vs. Rhoades is to the wife, and 
‘her heirs and assigns forever’, and in the present case 
it is to the wife, ‘to her use and behoof forever’, and 
in Joslin vs. Rhoades there is no express or implied 
restriction upon the right of power of the devisee to 
dispose of the estate, unless it is to be implied from 
the ‘condition that, if any portion of my said estate 
should remain in the possession of my said wife at the 
time of her death, such remainder shall be divided’ 
as expressed in the will; while in the present case it 
is distinctly implied that the wife shall have the power 
of expending the property only ‘for her support and 
maintenance during her life-time’, and it is provided 
that ‘so much of said estate as shall remain unexpend- 
ed at the time of her decease shall be disposed’ of as 
expressed in the will. We are inclined to the opinion 
that these differences are significant, and that the 
most reasonable construction of the will is that the 
testator intended that the wife should have the use of 
the property for her support and maintenance, with the 
power of expending it—that is, of selling and convey- 
ing it, and using the proceeds only so far as neces- 
sary for her reasonable support and maintenance dur- 
ing her life, but with no other power of disposing of 
the property, or of any part of it. The words of the 
first part of the clause do not so plainly convey the 
property absolutely or in fee simple that the subse- 
quent proviso must necessarily be considered as incon- 


sistent with them, and the meaning of the proviso is 
clear.” 


“None of our decisions in which it has been held 
that the property was given absolutely, and that the 
remaining provisions were inconsistent with such a 
gift, and were void, requires us to reach that conclu- 
sion from the particular words of this will, although 
there are cases closely resembling the present, which 
certainly is very near the line which separates the de- 
cisions.” 

Chase vs. Ladd, 26 N. E. 429. 

THE INDIANA CASE CITED IN ROBERTS VS. 
MOSELY 


The next case cited by the Supreme Court of Flor- 
ida in the Roberts case is Allen vs. Craft (Indiana) 
9N. E. 919. 

In that case, as in some other cases, there are 
some general expressions by the court with reference 


to cutting down a fee simple estate by later provisions 
of the will; which statements, however, are really 


obiter dicta. 
tween wills like that in the Florida case and some 


It is necessary to determine what was really de- 
cided in the case and what the points directly involved 
were, aside from general expressions upon other sub- 
jects. 

As a matter of fact, it will be found that the 
principles relied on in Allen vs. Craft were the opposite 
to those declared by the Supreme Court of Florida in 
Roberts vs. Mosely. In Allen vs. Craft the substance 
of the decision is that where a testator makes pro- 
visions in his will in certain language, and the effect 
of that language is to create an estate which has cer- 
tain legal attributes, that regardless of the actual in- 
tention of the testator, the legal consequences must fol- 
low those attributes of the estate. 

This is certainly not the doctrine stated in Roberts 
vs. Mosely. 

The provisions of the will which were involved 
in the litigation, are stated by the court as follows: 

“Secondly, I devise and bequeath unto John Ailen, 
of Xenia, in Green County, in the state of Ohio, in 
trust for Mrs. Matilda Allen, the present wife of my 
son Mark Allen, and her heirs, forever, the following 
real estate, to wit: The South half of section 28, in 
township 26 north, of range 3 west, situate and lying 
and being in the county of ‘La Porte, aforesaid. And 
I hereby direct that the said Matilda shall have the sole 
use, control, benefits, and profits thereof, free and 
clear of and from her said husband, my son, Mark Al- 
len, and free and clear of all interferences on his part in 


the management thereof, the receipt of profits arising 


therefrom, and in all matters whatsoever, during her 
natural life; and at and after her death then the heirs 
of her body: shall in all things control and manage the 
same, and receive the rents and profits arising there- 
from; Provided, nevertheless, that upon the death of 
my son, Mark, if my said daughter Matilda should sur- 
vive him, the heirs of her body then living and in being 
shall thenceforward be entitled to receive two-thirds of 
the profits thereof, to be equally divided between 


‘them; and, should the said Matilda marry again, then 


the heirs of her body then in being shall thenceforward 
manage and control the said land, still giving to my 
said daughter one-third of the profits during her nat- 
ural life; but in no case shall the issue of my daughter, 
Matilda by any marriage other than with my son Mark 
be entitled to inherit anything under or by virtue of 
this will, but I expressly prohibit them therefrom; and 
in case that my daughter, Matilda shall survive her 
present husband, she shall not, after his death, alien- 
ate the said estate.” 

9 N. E. page 919-920. 

The Court states: 

“The controlling question in the case is as to the 
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nature of the estate devised to Matilda Allen. If the 
estate devised is a fee, then the judgment below was 
right; if not, the judgment is wrong, and must be re- 
versed. 

The contention of ‘appellee’s counsel, that if the 
estate devised would have been an estate tail at com- 
mon law, it is an estate in fee-simple under our statute, 
must prevail. Rev. St. 1843, 42 4; Rev. St. 1881 Sec. 
2958; Tipton vs. La Rose, 27 Ind. 484.” 

Page 920. 

After making the above statements, the Court 
goes on to make the following assertion which appar- 
ently has misled the Florida Supreme Court: 

“Tt is firmly established by our decisions that the 
rule in Shelley’s Case is the law of this state. In one 
case the court declared and enforced this rule, but ex- 
pressed the hope that it might be changed by legisla- 
tion, avowing that it was not within the power of the 
court to change it, much as the court doubted its wis- 
dom and justice. Siceloff vs. Redman, 26 Ind. 251, see 
page 259. But the rule has been so repeatedly and em- 
phatically declared to be a rule of property that it is 
no longer a question as to its binding force upon the 
courts of the state.” 

* * cK * * * * * * * * 

“The clause in the will containing the words ‘un- 
to Matilda Allen, and her heirs, forever’ if it stood 
alone, would unquestionably carry the case far within 
the rule in Shelley’s case. Shimer vs. Mann, supra, and 
cases cited; Hockstedler vs. Hockstedler, supra. The 
clause cannot, however, be severed from those with 
which it is associated, but must be considered .in con- 


junction with them. We have no doubt that a clause . 


creating an estate in fee may be so modified by other 
clauses as to cut down the estate to one for life; but, 
to have this effect, the modifying clauses must be as 
clear and decisive as that which creates the estate. 
Hockstedler vs. Hockstedler, supra; Bailey vs. Sanger, 
9 N. E. Rep. 159; Thornhill vs. Hall, 2 Clark & F. 22; 
Collins vs. Collins, 40 Ohio St. 353; Lambe vs. Eames, 
10 Eq. Cas. 267; Clark vs. Leupp, 88 N. Y. 228; Rose- 
boom vs. Roseboom, 81 N. Y. 356; Freeman vs. Colt, 96 
N. Y. 68. If the other words of the will are as strong 
and clear as those of the clause, ‘unto Matilda Allen, and 
her heirs, forever’, then it may well be held that the 
estate is less than a fee. The word ‘heirs’ is, as Mr. 
Preston says, ‘the most powerful’ that can be employed ; 
and this our cases recognize. Shimer vs. Mann, supra, 
and cases cited; Hockstedler vs. Hockstedler, supra 
Strong as is the word ‘heirs’ it may be read to mean 
‘children’ if the context decisively shows that it was 
employed in that sense by the testator. Ridgeway vs. 
Lanphear and Shimer vs. Mann, supra; Hadlock vs. 
Gray, 104 Ind. 596; S. E. 4 N. E. Pre. 167. But there 
must be no doubt as to the intention of the testator to 
affix to the word ‘heirs’ a meaning different from that 


assigned it by law. Shimer vs. Mann, supra, Jesson vs. 
Wright, 2 Bligh, 1-56; Doe vs. Gallini, 5 Barn & Adol. 
621, Lees vs. Mosely, 1 Younge & C. 589; Powell vs. 
Board of Domestic Missiens, 49 Pa. St. 46-53; Den vs. 
Emans, 3 N. J. Law, 522; Robins vs. Quinliven, 79 Pa. 
St. 355. 

It appears from these principles that the word 
employed in the clause ‘unto Matilda Allen, and her 
heirs’, must prevail to carry a fee, unless we find 
equally clear and decisive terms cutting down the es- 
tate; and this is not possible, unless, as said in one of 
the cases cited, the intent to employ the word ‘heirs’ in 
a different meaning from that assigned by law is so 
plain that nobody can misunderstand it. Our search, 
then, must be made with these rules as our guide.” 

The Indiana Court made the following statement 
in addition to the above: 

“It would have been impossible to have found in 
all the domain of legal terminology stronger words 
than those employed ‘to Matilda Allen, and her heirs 
forever’, and they must control the feeble influence of 
the clause which attempts to limit the right of Mrs. 
Allen to alienate the land devised to her. 

“There is another principle in the law of real prop- 
erty “which exerts a controlling influence here, and 
that is this: Where an estate in fee is created in clear 
and decisive terms, a restriction upon the right of ali- 
enation is of no effect. There may be a partial restric- 
tion, but there cannot be a general one. This must be 
so, or else reason and logic must be disregarded; for a 
fee-simple necessarily implies absolute dominion over 
the land, and this cannot exist if the power of disposi- 
tion is hampered by a restriction destroying the ab- 
solute dominion inherent in the owner of the fee. Mc- 
Williams vs. Nisly, 2 Serg. & R. 513; Moore vs. Schultz, 
138 Pa. St. 101; De Peyster vs. Michael, N. Y. 467; 
Mandelbaum vs. McDonall, 29 Mich., 78; 4 Kent. Comm. 
5. Undoubtedly, the cardinal rule in the construction of 
wills is that the intention of the testator shall prevail; 
but, where words are used which have a settled legal 
meaning, full effect must be given to them. The cases 
go very far upon this question.” 

Page 922-923. 

INTENTIONS OF TESTATOR CANNOT DESTROY 
QUALITIES OF ESTATES 

The opinion is too long for quotation at greater 
length, but it is full of approved quotations from vari- 
ous cases showing that the courts do not permit the 
supposed intention of a testator to destroy recognized 
qualities and attributes of estates given in clear and 
specific language, where he later injects conflicting 
provisions in the will. 

As showing that where, as in the Roberts case, a 
testator expressly defines the estate which he is giv- 
ing, and defines that estate in legal phraseology, and 
that estate is a fee simple, he cannot make a second 


gift of the same property at the death of the first 
taker, the following quotation in said Indiana case 
of Allen vs. Craft is exceedingly important and signi- 
ficant: : 

“The words of limitation, when used in a will al- 
ways control. It is as certain as any proposition in 
jurisprudence “that the words of limitation will bear 
down ail others. There is therefore no escape from the 
force of the rule in Shelley’s Case when the word ‘heirs’ 
is used in its strict legal sense as a word of limita- 
tion. But the word ‘heirs’ is not in every case a word of 
limitation, for it may be employed in a different sense. 
It has seemed to many that there is a conflict between 
the rule declaring that the intention of the testator 
must govern and the rule in Shelley’s case, but this 
appearance of conflict fades away when it is brought 
clearly to mind that, when the word ‘heirs’ is used 
as a word of limitation, it is treated as conclusively ex- 
pressing the intention of the testator. Where it ap- 
pears that the word was so used, the law inexorably 
fixes the force and meaning of the instrument. If once 
it is granted that the word was used in its strict legal 
sense, nothing can avert the operation of the rule in 
Shelley’s case; so that the inquiry is, was the word 
used as one of limitation? The only method in which 
the instrument employing the word ‘heirs’ can be 
shown not to be within the rule is by showing that the 
word was not employed in its strict legal sense. As 
said in Hileman vs. Bouslaugh, supra; ‘The question 
on a will is not whether the testator intended that the 
rule should not operate, for that is not subject to his 
power, but whether he used the words ‘heirs of the 
body’ as synonymous with the word ‘children’ or its 
proper equivalent.’ 

“This is essentially the doctrine of our own case of 
Shimer vs. Mann, supra. It is because the word ‘heirs’ 
is not used in its legal sense that the courts do not 
apply the rule in Shelley’s case; for, where it is so 
used, the rule must be applied. It was because the word 
‘heirs’ was used as meaning ‘children’ that it was held, 
in Ridgeway vs. Lanphear, supra, and in Millett vs. 


Here, however, we must hold that it does operate, be- 
cause the explanatory or superadded words do not show 
with that certainty which the law requires that the 
word was not used as a word of limitation. Shimer vs. 
Mann, supra, and cases cited.” 

Pages 924-925. 


“HEIRS” AND “ISSUE” SOMETIMES 
INCORRECTLY USED. 


It is shown by the Indiana Court that the word 
“heirs” is sometimes not used in its legal sense, and 
that the word “heirs,” “Issue’’, etc. are sometimes used 
in wills in this different sense from the technical sense, 
but when the words “heirs” is used in its technical 


Ford, 8 N. E. Rep. 917, that the rule did not operate.. 
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sense, there is no room for construction or doubt where 
the fee simple estate is given. 

It is obvious that in the Roberts case, where the 
testator expressly asserts that he is giving a fee simple 
estate, and does so without limit upon the powers of 
the first devisee, that the Roberts case is a much 
stronger case in favor of the proposition that a fee 
simple is given to the first taker than in some of the 
other cases which will be found. 

While the courts sometimes state in general and 
loose language here and there, that fee simple estates 
given by devise can be cut down by later provisions in 
the will, if the language of the later provisions is as 
clear and as strong as the previous language, and in 
such form and meaning as to show that the first gift 
was not intended as a fee, in the actual decisions upon 
that point, it seems almost impossible to find cases in 
which the courts will hold that the subsequent lan- 
guage is strong and clear enough to overcome the first 
language and to show beyond question that the first 
gift was not intended as a fee simple. 

In the Roberts case, it seems clear in view of the 
decisions which may be read almost without number, 
that the first gift was of all of the property, and the 
real estate in fee simple, without limit or restriction. 

In a subsequent, subordinate and dependent clause 
of the will. there was an effort to make a distinct and 
separate gift to other parties at the time of the death 
of the first taker, not of a technical remainder, nor of 
remainder of the property given to the first devisee, 
but merely of all physical property which the first 
devisee might own at the time of her death; and it is 
to be remembered that she is given this property in fee 
simple. 

The author does not think that decisions can be 
found anywhere where that point is directly involved, 
that do not condemn and hold invalid an effort to make 
a second gift of the same property where the first gift 
was shown beyond question to be in fee simple, and 
finds no cases where the testator expressly states that 
he gave the estate “in fee simple” to the first taker 
holding that subsequent gifts over may be given in re- 
mainder and separate, distinct gifts to other parties. 

In some cases where the estate given is not de- 
fined, and the word “heirs” is used, other provisions 
have led the court not to cut down a fee simple, but 
to hold that the first gift was not in fee, because the 
word “heirs” can be used in different senses, and where 
it was shown in the particular will that it was not used 
in that sense. 

But there is no room for construction where a 
devise is “in fee simple.” 

The rule is not that subsequent provisions may be 
made, where a fee simple is given, but where the 
language is such that it is not vertain that a fee simple 
was given, and the other provisions show that a fee 


— 
; 
cae 
| 
Wee 
sat 
| 
| 
| 
‘ 
4 
A 
= 
| 
: 
| 
| 
i 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 15 


simple was not intended; in such cases there merely be- 
ing no fee simple devised to the first taker. 

The last quotation above from the Indiana case of 
Allen vs. Craft, expressly states referring to the word 
“heirs”; “If once it is granted that the word was used 
in its strict legal sense, nothing can avert the operation 
of the rule in Shelley’s Case, so that the inquiry is, 
was the word used as one of limitation?” 

In the case which was being decided upon the will 
involved, the Indiana court held that notwithstand- 
ing the intention of the testator, that a devise to Ma- 
tilda Allen and her heirs forever carried a fee notwith- 
standing later words inconsistent with the creation of 
a fee; and that the intent to provide remainders to 
those who would have been her heirs, after giving her 
the fee, would be inoperative under the rule in Shelley’s 
case, and she would take the fee, notwithstanding the 
intention of the testator. 

The ruling of the Indiana Court was in fact that 
the attempted remainders over were invalid, and that 
the first devise was in fee simple. 

Said case therefore, is certainly not in point in 
support of the Roberts case. 

As the Indiana Court, however, makes some gen- 
eral statements, and cites from various authorities, as 
to the words which may cut down a fee simple estate 
given, the writer will refer to some of said authorities 
later to show what they really hold, and what they 
really meant, and in what sense the Indiana Court 
was using them as authority. 

FURTHER DISCUSSION OF THE INDIANA 

DOCTRINE 


Further showing what the doctrine in Indiana is, 
and that it is not what the Florida Supreme Court has 
indicated in the opinion in the Roberts case, attention 
is called to a case decided almost ten years later than 
the case of Allen vs. Craft by the same court, to wit, 
the case of Orth vs. Orth, (1895), 32 L. R. A. 298. 

In the said case, as reported in 32 L. R. A. the 
court among other things in the opinion, stated on page 
305 as follows: 

“The case of Fullenwider vs. Watson, 113 Ind. 18, 
involves the two questions as to considering the ef- 
fect of words of recommendation, and excluding those 
merely casting doubt upon provisions otherwise clearly 
made. There the will gave to the wife, by decisive 
words, the personal estate, but followed the words of 
bequest with the following: “To have, use and enjoy 
the same as she may choose, and to dispose of the same 
in such manner as she may desire; yet I request that 
if, at the time of her decease, any of the personal 
property shall remain undisposed of, it be given to the 
children of my son, ... and the children of my daugh- 
ter...” This court said of the bequest: “We are very 
far within the authorities when we affirm the propo- 


sition that, where a bequest of personal property, with- 
out limitation to life or particular use, is made, and is 
accompanied by an absolute power of disposition, the 
first taker takes the whole interest. It has been for 
centuries, the rule that, where the whole estate is ab- 
solutely devised, a repugnant condition must yield. Al- 
len vs. Craft, 109 Ind. 476, 58 Ar. Rep. 425.” 

It will be seen that the Indiana Court actually cites 
the case of Allen vs. Craft as supporting the above 
doctrine, which is the opposite doctrine to the rule 
stated by the Florida court in Roberts vs. Mosely. 

Thus does the Indiana Court interpret its own 
previous decision in Allen vs. Craft. 

OTHER INDIANA CASES 


To understand better the case of Allen vs. Craft, 
we may read with enlightenment the case of Bailey 
vs. Sanger, decided by the same court (Indiana) and 
which is reported in the same volume of the Northeast- 
ern Reporter, to wit, Volume 9. 

In that case the Court stated the controversy and 
quoted the involved parts of the will, as follows: 

“The controversy between the parties here involves 
the construction of the first and second clauses of the 
last will and testament of Sanford Sanger, deceased. 
These are as follows: 

‘Item 1. I give and devise to my beloved wife, 
Amelia, in lieu of her interest in my lands, one-third 
of the farm on which we now reside, situated in Cedar 
Creek, township, Lake county, Indiana; also one-third 
part of ten acres of timber lands, situated in the same 
township and county, to have and to hold the same 
during her natural life, as aforesaid. I direct that all 
my just debts be paid out of the avails of my personal 
property ; and my said wife to have the balance of my 
personal property after the payment of my debts as 
aforesaid. At the death of my wife, the real estate 
aforesaid I give and devise to my daughter, Sarah. 

‘Item 2. I devise and bequeath to my daughter, 
Sarah, two thirds of all the real estate of which I may 
die seized, it being two-thirds of the farm,on which we 
now live; also two-thirds of ten acres of timber land 
—all of said real estate being situate in Cedar Creek. 
township, Lake County, and state of Indiana. If my 
said daughter, Sarah, should die before the decease of 
my wife, leaving no children living at the death of my 
said wife, then the share of said property above de- 
vised, to my said daughter is hereby devised and 
bequeathed to my father and mother, if living, or to 
the survivor of them; or, if neither of them be living, 
then the same is “to be divided equally between my 
brothers and sisters, share and share alike, or to the 
heirs of those that are deceased, in the same ratio. If 
my said wife should not survive me, then I devise and 
bequeath my property devised to my said wife to my 
daughter, Sarah, if she be living; if not, then to de- 
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scend to my parents, if living, or to the survivor of 
them; or, if neither of them, then the same to be in- 
herited by my brothers and sisters in common’.” 

9 N. E. Page 159 

The question involved was, was the remainder in 
fee given to the daughter of the testator at the end of 
the first paragraph after the widow’s life estate in one 
third of the property given to her by the will, cut down 
by a certain sentence in the second paragraph of the 
will? 

The Indiana court held that the fee was not cut 
down, but that the daughter took the remainder in fee 
simple without qualification. 

The sentence which brought on the dispute was in 
the second paragraph as above stated; which sentence 
provided for certain remainders over, “if my said 
daughter Sarah should die before the decease of my 
wife, leaving no children living at the death of my said 
wife, then the share of said property above devised to 
my said daughter is hereby devised and bequeathed, 


* 


Then follows certain provisions for remainders to 
others. 

The question was whether that sentence related 
only to the two-thirds of the real estate devised to the 
daugher in the second paragraph of the will, or wheth- 
er it included also the remainder in fee in one third 
of said real property given to the daughter in the first 
paragraph of the will. 

While the said sentence comes in the second par- 
agraph of the will, it was contended by one side that 
the words “the share of said property above devised to 
my said daughter” covered all of the property “above 
devised to my said daughter”; and that this referred 
to all of the property in both paragraphs devised to 
the daughter... 

The first remainder was to the testator’s father 
and mother, or if they were not living, to his brothers 
and sisters. ' 

It might therefore, have been considered that as 
he provided a life estate in one third for his wife, that 
he intended that if his daughter died before his wife, 
that his mother and father, or brothers and sisters, 
should take the remainder of the wife’s one-third at her 
death as well as the remaining two-thirds covered in 
the second paragraph. 

In other words, his wife being provided for, for 
life, and his next thought being for his daughter, it 
might be considered that if the daughter died before 
the wife that his next thought was to give all of the 
share of the wife and daughter in the one third, as 
well as the daughter’s share in the two-thirds to his 
mother and father and his brothers and sisters, ac- 
cording to who survived. 

The Indiana Court, however, did not permit the 
fee simple to the one third given in the first paragraph 


to be cut down by the sentence in the second para- 
graph which covered expressly “the share of said prop- 
erty above devised to my said daughter”; but lim- 
ited the effect of that sentence to the paragraph in 
which it was inserted. 

The Court stressed the fact that the sentences 
were in separate paragraphs; and were independent 
provisions, saying: 

“In our opinion, the two clauses of the will above 
set out are entirely independent of each other. Each 
clause creates an estate in the several devisees therein 
named. There is no apparent design to connect them, 
nor are they united grammatically, or by the expres- 
sion of a common purpose. In such a case each must be 


-considered and construed separately, and without rela- 


tion to the other, even though it may be conjectured 
that the testator had the same intention in regard to 
both. 3 Jarm. Wills, 708.” 

Page 160. 

The Court further stated: 

“As we have already seen, the first clause of the 
will made a complete disposition of the testator’s entire 
estate in the undivided one-third, vesting an absolute 
and unconditional fee-simple in the remainder in his 
daughter. Where an interest or estate is given in one 
clause of a will in clear and decisive terms, ‘such in- 
terest or estate cannot be taken away or cut down by 
raising a doubt upon the extent and meaning and ap- 
plication of a subsequent clause, nor by inference there- 
from, nor by any subsequent words that are not as 
clear and decisive as the words of the clause giving 
the interest or estate’. Thornhill vs. Hall, 2 Clark & 
F. 22; Collins vs. Collins, 40 Ohio St. 353.” 

Page 160-161. 

It will be observed that in the second paragraph 
where the devise of two thirds of the real estate was 
given to the daughter, the provisions for remainders 
over were in the very clause which made the first gift. 

It should be recognized, as it was not by the Flor- 
ida Court in the Roberts case, that there is an en- 
tirely different and distinct situation as to two wills, 


where one in the very language, sentence or clause 


which gives the first devise, immdiately qualifies the 
gift or limits it, or imposes conditions or restrictions. 

In some instances, where fundamental principles 
are not violated, the language making the gift may be 
so immediately qualified and modified by connected ex- 
pressions in the very same sentence or clause or para- 
graph, and especially where the estate first given is 
not expressly defined, that the language really shows 
that the first estate is not intended as a fee simple, 
by the immediate qualification of the gift. 

But in the Roberts case, the estate was expressly 
defined as a fee simple estate, by the testator, and 
there was not a single modification, limitation or cut- 
ting down of the estate given. 
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In the Roberts case, nowhere in the will is the 
first estate, given expressly in fee, cut down or lim- 
ited or decreased or modified in any way, and there 
is no intent or attempt to do so. 

There is no statement or suggestion in the will 
that there is a life estate in the first taker, the widow, 
and the word “life estate” and the word “remainder” 
over are nowhere found in the will. 

What was attempted in the Roberts case was 
that after a fee simple estate was given to the first 
taker, and although that estate is nowhere cut down 
or limited by anything that the testaor said, the tes- 
tator undertook in a subsequent separate and detached 
clause of the will, and by a separate and distinct gift, 
to dictate what should become of any of the property 
which the widow might happen to own at her death, 
the ownership of which was definitely given to her in 
fee simple by the will. The will does not undertake to 
state in any words that the widow should have the use 
and enjoyment and during her lifetime, only, or during 
her widowhood, or for any limited period and that 
after such enjoyment, at her death, the property and 
estate given should go to others. 

The will does not undertake even impliedly to say 
that the property owned by the testator at his death 
should go to others upon the death of his widow. He 
gives the entire estate in fee simple to the widow, 
and then he undertakes a new and specific gift, not of 
what he gave the widow, but of what she might happen 
to own of that property in fee simple when she dies. 

The very fact that he limits the attempted re- 
mainders over to what of the property she might own 
at her death conclusively shows that he anticipated 
that she would not or might not own all of it at or any 
of it; and that she might act in accordance with the 
fee simple he had given her and transfer, sell or con- 
sume parts or all of the estate. 

If he had intended a life estate in her, and re- 
mainders over to others, he would have provided that 
upon her death, that the property and estate devised 
to her, and owned by him at the time of his death 
should go to the remaindermen. 

Instead of this, he provides what is conclusive, 
after expressly giving a fee simple estate, that what 
she owns at her death shall go to the remaindermen. 

It would seem to be impossible to reach any other 
conclusion upon this will in harmony with the settled 
legal principles of the law of estates and wills, except 
that the first gift was an absolute fee with no limi- 
tation, and no suggestion of a life estate, and that the 
subsequent distinct provisions were invalid attempts 
to make a second gift in fee by dictating to whom any 
remnants which she might own at her death should 
go, and moreover the provision as to where the rem- 
nants should go is entirely indefinite as to any partic- 
ular property, and leaves the question entirely with- 


in the power of the first devisee as to whether there 

should or should not be any remnants to go to anyone. 

THE MARYLAND CASE CITED BY THE FLORIDA 
COURT IN THE ROBERTS CASE. 


The next case cited by the Supreme Court of Flor- 
ida is Lupmkin vs. Lumpkin (Maryland). 

The writer does not understand either, that that 
case supports the decision of the Florida Court, or that 
the Maryland doctrine accords with that asserted by 
the Florida court. 

As the writer reads that case, it applies principles 
of interpretation, and asserts legal doctrines which 
are contrary to the declarations of the Florida Court. 

It certainly did not hold that the fee simple estate 
(where such was unmistakably given) was cut down. 
by later provisions in the will for remainders; but 
held the contrary. 

The Maryland Court held that only as to certain 
portions of the property, not clearly given in fee, but 
expressly given for life, were provisions for remainders 
over valid; and it placed a very strict construction 
upon the will, to save the fee to the first taker, as to 
other portions of the estate. 

In holding that a certain portion of the estate had 
been given in fee simple, and was not cut down by 
later provisions for remainders over, the Maryland 
Court in part said: 

“Our view receives additional support from the 
uniform indisposition of this court to hold that an 
estate given by will in general terms adequate to con- 
vey a fee, which includes the jus disponendi of the thing 
devised, may be cut down to a life estate or a defeasible 
fee by a subsequent clause in the will. Gerting vs. 
Wells, supra; Combs vs. Combs, 67 Md. 11, 1 Am. St. 
Rep. 359, 8 Atl. 757: Benesch vs Clark, 49 Md. 504; 
Rogers vs. Cobb, 89 Md. 167, 42 Atl. 985; Numsen 
vs. Lyon, 87 Md. 41, 39 Atl. 533.” 

25 L. R. A. (N. 8S.) 1089-1090. 

When we consider the number of Maryiand cases 
cited to the above proposition, and the description by 
the Maryland court itself of its “uniform indisposi- 
tion” to hold that a fee given by will can be cut down 
by other provisions, it seems safe to say that Lumpkin 
vs. Lumpkin does not lend support to Roberts vs. 
Mosely. 

Now let us refer briefly to the will in Lumpkin 
vs. Lumpkin, which was under consideration. 

The Maryland Court says: 

“Robert G. Lumpkin by his will, which was made 
on January 22nd, 1900, gave to his widow his dwelling 
house and its contents absolutely, and also gave her 
four tenths of his entire estate for her life, with re- 
mainder to his children, to be equally divided betwcen 
them. He then gave, without any expressions of quali- 
fication or limitation, to each one of his five children, 
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one tenth of his estate, less whatever the recipient 
might owe him at his death. The testator, then, after 
giving the remaining one tenth of his estate in trust 
for his grandchildren, added at the end of the clause 
creating the trusts the following sentence: ‘In case of 
either of my children’s death without leaving lawful 
issue, then I will and direct that their portion or in- 
heritance in my estate shall be equally divided be- 
tween my wife and my surviving children.’ ”’ The true 
meaning of that sentence is the question of construc- 
tion lying at the root of the entire litigation of which 
the present appeals are the latest development. The 
appellant contends that the death therein referred to 
of a child without issue means such a death in the life- 
time of the testator, while the appellees insist that it 
means such a death whenever it shall occur.” 
25 L. R. A. (N. S.) 1070-1071. 


The Court further said: 


“We think the learned judge below was correct 
in entertaining the appellant’s petition and bill of 
review, but we are unable to agree with him either 
in the conclusion that the limitation over in the eighth 
clause of the will upon the death without issue of any 
of the testator’s children did not apply to the re- 
mainder in the four tenths of the ground rents given 
to his wife for life, nor are we able to agree with him 
that the limitation so operated upon the rents given 
directly to the children as to reduce their estate there- 
in to a fee defeasible by their death, whenever it might 
occur without issue. In our judgment, the limitation 
over was intended to apply with equal force to the en- 
tire share or interest of each child in the father’s es- 
state, and to operate as an alternative gift to the mother 
and other children of the share of any child who might 
die without issue in the father’s lifetime. As all the 
children survived the father, the limitation over was 
never called into operation, and each child took at the 
father’s death an estate in fee in his share of the 
realty, and an absolute estate in his share of the per- 
sonalty, subject, however, as to the enjoyment of his 
share of so much of the estate as was given to the 
mother for life. to her life estate therein.” 

Idem, pages 1078, 1079. 

Remembering that in the Roberts will the tes- 
tator himself said he gave his entire estate to his 
widow “in fee simple”, the language of the Maryland 
Court is particularly significant, to wit: 

“It is a matter of prime importance, in ascertain- 
ing the intention of the testator, to consider the lan- 
guage in which he himself has given it expression. 
Directing our attention to the will of Mr. Lumpkin, 
we find that its language is not obscure, and that the 
application to its provisions of a few fundamental prin- 
ciples of interpretation which have received repeated 
recognition from this court will enable us to determine 


its true operation upon the estate of which it was 
intended to dispose.” 

Page 1084. 

* * * 

“By the first clause he gives absolutely to his 
widow his dwelling and its contents, and then gives 
her four tenths of his entire estate for her life, with 
remainder to his children in equal shares. He then 
gives absolutely, without limitation or qualification, to 
each of his five children, one tenth of his estate, less 
what may be due him from the child. The children are 
not dealt with as a class, but the gift of one tenth of 
the estate is made to each one by name in a separate 
paragraph of the will, and is complete in itself. One 
twentieth of the estate is then given to the testator’s 
grandchild, Sue W. Clark, with the direction that it be 
held in trust for her until she reaches the age of 
twenty-one years by her mother, who is the testator’s 
daughter. The remaining one twentieth of the estate 
is given to the testator’s son Edward, for the use and 
benefit of the latter’s children, he to hold it in trust 
for them until the youngest child arrives at twenty- 
one years of age. Afer having thus given the entire 
estate in general and absolute terms without any qual- 
ification except the temporary trusts as to the two 
twentieths given to grandchildren, to parties in esse 
and capable of taking, who constituted his own family, 
the testator added at the end of the eighth paragraph 
of his will the provision for any of his children’s death 
without issue, which has furnished the bone of conten- 
tion in the case. 

We think that the testator, having, in the earlier 
part of his will, given absolutely to his children, in 
specified portions nine tenths of his estate, subject to 
his wife’s life interest in four tenths, intended by the 
clause in question only to provide alternative benefi- 
ciaries for the shares of any of his children who 
might predecease him without leaving issue to rep- 
resent them at the distribution of the estate, and did 
not intend to cut down to life estates or defeasible 
fees the shares which he had given to his children 
absolutely.” 

Pages 1086-1087. 

Obviously Lumpkin vs. Lumpkin does not sup- 
port, but conflicts with the decision in the Roberts 
case. 

NEW YORK CASES CITED IN ALLEN VS. CRAFT, 
AND THE NEW YORK DOCTRINE. 


In the case of Allen vs. Craft cited by the Flor- 
ida Supreme Court in the Roberts case, the actual de- 
cision of the court was that the estate devised was a 
fee simple for the reasons stated in the opinion, and 
the fee simple estate was not cut down by the pro- 
visions for remainders. 


As the Court did state, however, as an obiter dic- 
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tum: ‘We have no doubt that a clause creating an 
estate in fee may be so modified by other clauses as 
to cut down the estate one for life, but to have this 
effect, the modifying clauses must be as clear and 
decisive as that which creates the estate”; and as cer- 
tain authorities are cited by the Indiana court to that 
satement, the writer will examine some of them. 

As there are too many for analysis, the line of 
New York cases cited will be taken first. The cases 
are referred to in the 81st, 88th and 96th New York 
Reports. 

Before referring to those cases further, however, 
attention is called to the quotation in the case of Al- 
len vs. Craft, taken from the New York case of Quack- 
enbos vs. Kingsland, 102 N. Y. 128, in which the In- 
diana Court says: 

The words of the will were: ‘I give, devise and 
bequeath to my son Daniel Kingsland, and to his heirs; 
but in case my son Daniel should die without lawful 
issue, I give and bequeath to my remaining children’, 
and it was held that Daniel took an estate in fee.” 

That quotation alone from the New York deci- 
sions, later than the others cited are, show how far the 
New York doctrine is from supporting the Florida 
rules stated in the Roberts case. 

9 N. E. 921. 

Turning to the first of the New York cases cited 
in Allen vs. Craft, we find that the actual decision 
was that the estate was given to the testator’s wife in 
fee simple, and that other provisions in the will did not 
cut down the said fee simple, notwithstanding the ex- 
press provision “and at the death of my wife, all my 
property, both real and personal to be equally divided 
between my eight children.” 

He had previously given one third of all of his 
property to his wife, and in the same sentence he put 
the other provision which has just been quoted above. 

The Court held that this provision that all of the 
property at the death of the wife should be divided 
between the children did not include the one third 
which he had given to his widow; although he did not 
state that it was given to her in fee and he did not use 
the words “heirs and assigns’. 

The doctrine stated here seems diametrically op- 
posite to the doctrine stated in the Roberts case. 

Certainly if the language was sufficient in the 
Roberts case to cut down an expressly given fee sim- 
ple, by a second gift of what the widow might own at 
her death, in a later clause of the will, the language 
above in the New York case in the same sentence with 
the gift, would be sufficient to cut down the fee sim- 
ple in the entier estate. The New York court, however, 
properly held otherwise, and in the opinion partly 
stated as follows: 

“Isaac L. Rosenbloom died leaving a will contain- 
ing these words: ‘I give and bequeath my beloved 


wife, Susan, one-third part of all my property, both 
real and personal, and to have the control of my farm 
as long as she remains my widow, and’ I wish my son, 
George, to have the first privilege of carrying on the 
farm as my wife may see fit and proper, and at the 
death of my wife, all my property, both real and per- 
sonal, to be equally divided between my eight chil- 
dren’. At his death he owned and possessed certain 
real estate, i. e., the farm referred to; concerning it a 
controvery has arisen between parties interested there- 
in under the will. Upon this appeal one question only 
has been presented, viz; whether Susan, the widow, 
took a fee of one-third, or only a life estate in one- 
third of the premises. We are, if possible, to ascertain 
the meaning or intention of the testator; and that 
discovered, will direct the proper answer. We have 
nothing to guide us but the will itself. 

First. It is obvious that the first clause of the 
above sentence gives to the testator’s wife absolutely 
in fee one-third part of the property in question; and 
this is so, although in it heirs are not mentioned. (1 R. 
S. 748, Sec. 1; Taggart vs. Murray, 53 N. Y. 233.) And 
had nothing more been written, the “remaining two- 
thirds, including the use or profits of the farm, would 
have passed, under the statutes regulating descent 
and distribution of property. 

“Second. The testator, however, goes further, and 
adds, ‘and to have the control of my farm as long 
as she remains my widow.’ These provisions, carried 
out to the letter, would vest the fee of one-third of 
the farm in the widow and give to her the use of the 
whole during her widowhood. At her death, and not 
before, could the statutes above referred to be en- 
forced. At that time distribution and division could 
be made between the eight children. Of like effect is 
the remaining clause of the sentence,, viz.: ‘And at the 
death of my wife all my property, both real and per- 
sonal, to be equally divided between my eight children. 
The word ‘all’ is relied upon as creating an ambiguity. 
If the testator had said ‘all my remaining property’, 
no one would doubt but that the devise under the first 
clause was absolute, and that it carved out of the 
estate one-third. That is, I think, its true construction. 
The testator had in his mind the occasion for words of 
limitation, he knew their use and meaning, and as we 
have seen, applied them, and thereby restricted the 
control of the farm, so that it should only last until 
the happening of an event which might occur and pro- 
duce a limitation short of the widow’s natural life. 
The testator’s use of words of limitation in this in- 
stance, and his omission to use them in the preceding 
clause, are circumstances entitled to some weight in 
getting at his intent. It shows deliberation and de- 
sign. We cannot imply words which thus appear to 
have been intentionally omitted. He qualifies and lim- 


its the control of the farm, but not the devise of one- . 
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third of the property. There was evidently a different 
intent in regard to it. and this inference is very strong 
when both directions form part of a single sentence, 
and, in the absence of controlling words equally strong 
and clear as those creating the devise, should be held 
conclusive. I do not find such words in the will. There 
are none which cut down the absolute gift. The last 
clause of the sentence; that which directs division of 
the property, is made coherent and intelligible by 
applying it to such property as had not been before 
disposed of. So construed, there is no repugnancy. To 
his wife, he would have given one-third, and to his 
children the remaining two-thirds of his estate.” 

Rosebloom vs. Rosebloom, 81 N. Y. 356, 357- 
358. 

The New York Court did state, but as purely 
obiter dicta, as follows: 

' “Where one estate is given in one part of an in- 
strument in clear and decisive terms, such estate can- 
not be taken away or cut down by raising a doubt upon 
the extent or meaning or application of a subsequent 
clause, nor by inference therefrom, nor by any sub- 
sequent words that are not as clear and decisive as 
the words of the clause giving that estate.” 

Page 359. 

Considering the language of the above will, it will 
be observed that the writer’s statement is correct to 
the effect that even the courts stating the above rule 
never seem to find language which they consider suf- 
ficiently strong and clear to cut down a fee simple 
previously given in the will, where it is entirely cledr 
that a fee simple was in fact given. 

What they really mean is, that where the lan- 
guage of the first gift could mean a fee, but is con- 
sistent also with a lesser estate, later clear provisions 
will cut the fee down, if so intending; because showing 
a fee was not really devised. 


FURTHER DISCUSSION OF NEW YORK RULE 


The next New York case cited in Allen vs. Craft 
is Freeman vs. Coit. 96 N. Y. 63. 


There are some general statements in the opinion © 


in that case in effect implying that a fee simple estate 
may be cut down or taken away in a will by subse- 
quent clear provisions, but the actual decision in the 
case does not hold that the provisions of the will cut 
down the fee simple, but on the contrary holds that 
the fee simple was not cut down. 

This case again, like so many, while containing 
statements as obiter dicta to the effect that a fee 
simple may be cut down is not authority for that prin- 
ciple, because the court does not cut down the fee sim- 
ple, but after stating generalities of that character, 
the court proceeds to hold that the fee simple is not 
cut down by the subsequent provisions. 


COURTS DO NOT FIND LANGUAGE SUFFICIENT- 
LY CLEAR TO CUT DOWN FEE SIMPLE GIVEN 
IN UNMISTAKABLE WORDS. 

The Courts do not seem to find words sufficiently 
strong to apply the rule that the fee simple may be 
cut down. In that case the court brings out a simple 
rule of construction which should have applied in the 
Roberts case, to wit, where the New York Court said: 

“There is no express revocation of the prior gift 
to the mother in case of the children dying under age.” 
NO EXPRESS REVOCATION OF GIFT IN FEE—IN 

ROBERTS CASE. 

In the Roberts case there was neither in the clause 
making the devise to her, nor in the subsequent clauses 
of the will, any express revocation of the gift to her; 
and moreover there was no implied revocation to that 
effect. 

The gift to her was unconditional and unquali- 
fied and was permitted to stand absolutely as first 
given. 

The will did not provide that at her death, the 
property given to her should go to the remaindermen, 
nor that she should enjoy the property for life, or dur- 
ing widowhood, and that at her death, the property 
devised to her should go to others; nor that the gift 
to her was qualified or decreased by any language 
or terms. 

The subsequent gift was merely a detached, dis- 
tinct and separate second gift, not of the same prop- 
erty devised to the widow owned by the testator at his 
death, but only of such parts thereof as had been 
given to her in fee, and which she might own at the 
time of her death. 

There was no retraction or qualification at all in 
the attempted second gift, of what the testator had 
done in the clause giving the property in fee to his 
widow. 

ATTEMPT TO CHANGE LAW OF DESCENTS AND 
ATTRIBUTES OF A FEE SIMPLE ESTATE. 

The gift to the widow absolutely stood under the 
express language of the will, but if under the gift, 
she owned any of it when she died, the testator un- 
dertakes to dictate what shall become of it. 

This situation makes the observation of the New 
York Court very pertinent to the effect that there was 
no express revocation of the prior gift. The New York 
court goes on to say also that the testatrix clearly did 
not intend to diminish the interest of the mother. 

In he Roberts case there is no indication any- 
where of an intent by implication to revoke or take 
back or cut down the first gift in fee, because it is 
contemplated by the testator that his widow should 
take a fee as he expressly says, and that she might 
dispose of it, and sell it, or use it, and consume it. 

If the testator had said in the Roberts case that 
he devised the same property, or specific shares there- 
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in, or definite parts thereof, to others after his wid- 
ows death, there would have been at least some ground 
to say that he intended to cut down the fee. 

The will on the contrary provided that only what 
the widow might own of the property when she died 
should go to others which makes it positive that the 
testator intended that she should have absolute own- 
ership in fee and absolute right of disposition; and to 
consume it, which is entirely repugnant to the idea 
that she had only a life estate. 

It is doubtful, however, whether any language 
could have made the matter more positive than the 
very clause in which he gave his entire estate and 
property to his widow in fee simple in express terms. 

The New York Court stated in part as follows: 

“The primary devise to Mrs. Coit was of the one- 
sixth part of the real and personal estate of the tes- 
tatrix. The words “I give, devise and bequeath to my 
husband and to my mother, Harriet A. Coit, the other 
one-third of my property both real and personal, to 
be equally divided between them,” in the second sec- 
tion of the will, import a present absolute gift to the 
husband and mother as tenants in common of the one- 
third part of the estate. The claim that by the sub- 
sequent clause in the same section the prior devise to 
Mrs. Coit is made contingent upon the event of the 
testatrix’s surviving child or children attaining their 
majority, cannot be sustained. 

“It is undoubtedly true that an interest given in 
one clause of a will, in terms denoting an absolute 
estate, may, by force of a subsequent clause, be quali- 
fied by a limitation over in a certain event, or be cut 
down or made to take effect only on a contingency. 
This “is but the application of a familiar, rule, that 
the construction of a will or other instrument is to 
be made upon the whole words and not upon a part 
only, and that a particular word or clause may, in the 
light of other words or clauses, mean more or less 
than it imports, considered singly or by itself alone. 
(Taggart vs. Murray, 53 N. Y. 233.) But there is an- 
other rule of construction of equal force and not in- 
consistent with the one just stated, and that is that 
when an interest is given or an estate conveyed in 
one clause of an instrument, it cannot be cut down or 
taken away by raising a doubt from other clauses, 
but only by express words or by clear and undoubted 
implication. (Thornhill vs. Hall, 2 Cl. & Fin. 22; Rose- 
bloom vs Roseboom. 81 N. Y. 356.) 

“The intention imputed to the testatrix to take 
away the interest given to her mother by the primary 
devise in the event of the death of her children under 
age, and to substitute therefor a gift of a residue 
only of her estate after canceling the debt of $20,000 
against her husband, attributes to her a change of 
purpose not naturally growing out of the event upon 
which the substituted disposition is predicated. The 


testatrix, by the first clause of the second section of 
the will, creates a trust estate as to two-thirds of her 
estate, during the minority of the children, for their 
benefit, with a remainder in fee to the children on 
their attaining twenty-one years of age. This is fol- 
lowed by the devise of the other third to the husband 
and mother. The contingency of the death of the issue 
of the testatrix before age is next provided for. There 
is no express revocation of the prior gift to the mother 
in case of the children dying under age. The testatrix 
clearly did not intend to diminihs the interest of the 
mother in case of the death of the children under age. 
She gave the mother one-sixth of her estate as against 
both the husband and children.” 

Freeman vs. Coit et al. 96 N. Y. 63, 67-68. 

Certainly that case does not sustain the construc- 
tion of the will in Roberts case where a fee simple was 
given to the widow with an express definition of the 
estate given, with no mention of any life enjoyment, 
or other qualification, and where a second fee simple 
was given to other parties of what property the widow 
might own at the time of her death, and which she 
owned in fee simple under the will. 

All authorities seem agreed that where an abso- 
lute fee simple is given that subsequent clauses or 
language which merely raises a doubt or creates a 
question as to whether a fee simple in the first taker 
was intended, is not sufficient to cut down or take 
away the fee simple estate first given. 

In the will in the Roberts case, the most that could 
be said was that, after the gift absolutely in the pro- 
visions for the widow, of all of the testator’s property 
of every character and expressly in fee simple, it might 
be questioned, or a doubt might arise, as to whether 
the testator intended a fee simple to the first taker 
as he expressly stated, or whether he really intended 
some qualified or life estate, because in a later de- 
tached part of the will in a separate clause (without 
stating anything about revoking his prior gift or de- 
creasing the fee simple), he makes a separate, distinct 
gift to other persons of such of the property already 
given to the widow, as she might own at her death, for 


it might have been asked as to the later provisions: 


“Did the testator merely make these later provisions 
in the will because he was ignorant of the fact that 
having given a fee simple estate to the first taker, that 
the law would not permit him to make a second gift 
of the same property or to dictate where it should go 
at the death of his widow; and did he in such ignor- 
ance, intend to make a repugnant second gift after 
giving the property in fee simple; or on the contrary 
did the testator intend not to give a fee simple which 
he said he gave to the widow, but to give an estate 
less than a fee simple, in contradiction of his express 
words?” 


When the matter is put in the form of the above ° 
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question, it will be seen that the most that could be 
said, is that the latter provisions raised a question or 
a doubt as to what the real intent was. But the first 
estate being expressly defined as a fee simple, a mere 
question or doubt raised by later provisions in the 
will, would not have the force or effect of cutting down 
a fee simple estate clearly given, and expressly defined 
by the testator himself. 

All of the cases cited by the Supreme Court of 
Florida, as well as authorities referred to in those 
cases, state the above rule that a mere doubt or ques- 
tion raised by later provisions in the will cannot cut 


down a clearly given fee simple estate in previous pro- 
visions thereof. 


THE NEXT NEW YORK CASE. 

In the next case cited in Allen vs. Craft, the New 
York Court quoted the will and construed the same 
as follows: 

“The devise is in the following words: ‘I do, 
therefore, make this my last will and testament, giv- 
ing and bequeathing to my wife, Caroline, all my prop- 
erty, real or personal, of whatever name and nature it 
may be in, that 1 am now possessed of at the time of 
my death, or that I may inherit, or fall to me by rela- 
tionship, or by gift, before or after my death, and do 
appoint my wife, Caroline Maria, my true and lawful 
attorney and sole executrix of this my will, to take 
charge of my property after my death, and retain or 
dispose of the same for the benefit of herself and 
children above named.’ 

“There can be no doubt that the testator em- 
ployed the proper technical words to convey to his wife 
an absolute title to all his estate, whether real or per- 
sonal. But it is contended that by the last clause of 
the will he has impressed a trust upon the estate given 
to his wife, for the benefit of herself and the two chil- 
dren. ‘There can be no trust created of lands either 
at common law or by statute except such as arise by 
act or operation of law, unless the writing contains 
a proper declaration of trust (Dillaye vs. Greenough, 
45 N. Y. 445; Hill, on Trustees, 63-4); and the writ- 
ing must declare what the trust is, the nature of the 
trust, and the terms and conditions of it must suffi- 
ciently appear.’ (Id). We are of the opinion that the 
discretionary power given to the widow to retain or 
dispose of the property for the benefit of herself and 
children was not intended by the testator to limit or 
cut down the prior absolute gift. These words are but 
a mere expression of the testator’s wish that in the 
event of his death, his widow should make such use or 
disposition of the property devised as would in her 
judgment best provide for herself and her children.” 
Clarke vs. Leupp, 88 N. Y. 228, 230. 


It will be observed that the testator did not de- 
fine the estate which he was giving as a fee simple 


estate, nor did he use the words “to the devisee, her 
heirs and assigns.” 

He first recited in the will that he was about to 
take a long, dangerous journey, and that he deemed 
it his duty for the benefit and protection of his wife 
and his two children (naming them) to make a will. 

After the gift to his wife and in the same sen- 
tence, he directed her to take charge of his property 
and retain or dispose of the same for the benefit of 
herself and children above named. ’ 

The court held that the will gave no estate to the 
children, the first gift being without qualification, al- 
though in the same sentence, vested the estate in the 
wife in fee simple, and th court reversed the contrary 
construction of the lower court. 

Numerous decisions are referred to and reviewed 
in the opinion. 

This case is certainly not authority for the propo- 
sition that a fee simple may be cut down by gift to 
other parties, notwithstanding any general expressions 
in the opinion, because the actual decision was that 
the provisions of the will did not cut down the first 
gift in fee. 

NEW YORK RULE—CONTINUED. 


As the New York case last above mentioned cites 
an early New York case, Taggart vs. Murray, to the 
proposition that a fee simple may be cut down by later 
provisions in the will, the writer will analyze the Tag- 
gart case. 

The provisions of the will involve, and certain 
statements of the court in the opinion are, as follows: 

1st. After all my lawful debts and demands and 
funeral expenses are paid and satisfied, which I direct 
to be done in due season by my executors hereinafter 
named, I do give and bequeath unto my daughter Cor- 
nelia all my estate, personal and real, except the follow- 
ing sums or portions, which I wished to be paid by my 
executors as soon as may be to the several persons fol- 
lowing, to wit: To Helina Hoffman, daughter of my 
late wife Ida, I give and devise the sum of $400; to 
Elizabeth, daughter of said Helina, I give and devise 
the sum of $250; to Francis Titus, grandson of my 
late wife, I give and devise the sum of $200; to my 
grand nephew Francis Titus Meserole, I give and de- 
vise the sum of $250, and to my grand nephew, Francis 
Titus Miller, I give and devise the sum of $250. All my 
remaining property, dwelling house, lands, out-houses, 
furniture, moneys, movables, etc., I give, devise and 
bequeath to my daughter Cornelia, for her support and 
comfort, to be held and controlled by her, and at her 
death to pass to her heirs, or, if she leaves no heirs, 
to be disposed of by her in will to whom and for what 
purpose she may deem right and proper.” 

* * 


“Looking, then at the whole will, it is found that 
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immediately following the gift in the primary clause 
of the whole estate to Cornelia is an exception of such 
‘sums or portions’ as shall be necessary to pay certain 
enumerated legacies, and the will then proceeds as 
follows: ‘All my remaining property, dwelling-house, 
lands, outhouses, furniture, movables, etc., I give, de- 
vise, and bequeath to my daughter Cornelia, for her 
support and comfort, to be held and controlled by her, 
and at her death to pass to her heirs, and if she leaves 
no heirs, to be disposed of by her will to whom and for 
what purpose she may deem right and proper.’ It is 
manifest that the residuary clause has relation to the 
same property embraced in the gift to Cornelia by the 
first clause of the will, and comprehends all the estate 
of the testator except the part devoted to the payment 
of legacies. The testator could not have intended a dis- 
tinct gift to the daughter of a residue when he had pre- 
viously given her his whole estate. There was no resi- 
due to give. There was but one gift to the daughter, 
and the quality of her estate is to be ascertained by 
construing the two clauses in connection. They together 
define and limit the estate devised to her. (If the 
residuary clause is repugnant to the prior gift then 
perhaps it may be rejected, but if it merely qualifies 
and limits the force of the general words in the first 
clause it cannot be disregarded.) The two clauses can- 
not be disconnected for the purpose of upholding the 
devise in the first clause as a devise of a fee (as is in- 
sisted upon by counsel) if they can stand together. 
Did the daughter take a fee under the will of the 
testator? If the testator intended that the daugher 
should take the fee in the land, the residuary clause 
was unnecessary. She would have taken the fee without 
it, and the introduction of that clause, if the devise 
of the fee was intended, obscured the sense, and the 
words used are by way of limitation, and not by way of 
amplification of the meaning of the general words. The 
testator in the residuary clause carefully states the 
object of the gift to the daughter to be for her ‘sup- 
port and comfort’, and that the property is to be ‘held 
and controlled’ by her, and then limits the estate upon 
her death to ‘her heirs’, and if she leaves no heirs, gives 
her a limited power of disposition, viz,. the power to 
dispose of the estate by will. In a general view, a 
testamentary provision for a child is for her support 
and comfort, and land conveyed or devised to another 
is held and controlled by the grantee or devisee; but 
the expressions used by the testator are especially ap- 
propriate to the gift of a life estate, and when fol- 
lowed, as they are in this will by the direction that 
at the death of the first taker the property shall pass 
to other persons, indicate very strongly that a life 
estate only was intended to be given. Nor does the 
power of testamentary disposition given to Cornelia 
indicate an intent to give her a fee. A devise with 
power of absolute disposition, unless a life estate is 


expressly limited to the devisee, passes a fee by im- 

plication. But the power of disposition given to the 

daughter of the testator is limited upon the event of 

her ‘leaving no heirs’, and also to a disposition by will. 

The estate of the devisee was not thereby enlarged.” 
* * * 

“In construing the word heirs as meaning issue, 
we are guided by what seems to us the manifest in- 
tention of the testator. It would be an unusual limita- 
tion whereby a testator should deprive his child of the 
fee for the benefit of collateral kindred, and especially 
where, as in this case, the affection of the testator 
for his daughter is so clearly manifested. The power 
of sale is to be exercised upon the contingency of the 
daughter’s leaving no heirs. It cannot be supposed 
that the testator designed that it should be exercised 
only upon the remote and improbable contingency of 
the extinction of the heritable blood of the ancestor 
upon the daughter’s death. That words of limitation 
may be construed as words of purchase, and words 
of purchase as words of limitation, and that the gen- 
eral meaning of either may be limited when the sense 
and context requires it to effectuate the intent of 
the testator is settled by numerous authorities.” 

53 N. Y. 233, 234, 236-237-238, 239. 
DISTINCTION BETWEEN ABOVE TAGGART CASE 

AND ROBERTS CASE. 


The difference between the will in the above Tag- 
gart case and that in the Florida Roberts case is so 
clear that it is immediately apparent. 

In the Roberts case a gift to the widow was de- 
fined expressly as a fee simple, and there were no lim- 
itations or qualifications or directions as to the time 
of enjoyment or the manner or purposes of use of 
the property by the widow: and the later provisions 
made repugnant gifts of the property totally incon- 
sistent with the first gift, but did so by attempting to 
dicate what should become of the property after the 
widow’s death, although she owned it in fee simple. 

In the Taggart case, a gift to the daughter did 
not define what kind of estate was intended, nor were 


the words “heirs and assigns’, etc. embodied in the’ 


provisions. The language of the gift was entirely con- 
sistent with an absolute devise in fee simple, but was 
equally consistent with a devise of a lesser estate, if 
language immediately connected with or limiting the 
first gift showed the intent to devise a lesser estate. 

In said Taggart cse, after giving all of the estate 
to his daughter, except certain specific bequests of 
money, the testator gave “all of my remaining prop- 
erty, dwelling house, lands, outhouses, furniture, mon- 
eys, etc.” to his said daughter, Cornelia. 

The New York court held that this term, “all my 
remaining property” meant all of the same property 
already given to the said daughter. — 
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The word “remaining” referred to his entire es- 
tate after the deduction of the many bequests to oth- 
ers; and that was the same property he had first de- 
vised to the daughter. 
The later provisions, therefore, referring to “all 
my remaining property” covered the property first 
given to the daughter. 
The testator proceeded to provide that “all my 
remaining property” he gave to his daughter “for her 
support and comfort to be held and controlled by her’, 
and at her death, to pass to her heirs, or if she leaves 
no heirs, to be disposed of by her in will’. 
The New York Court held that as the language 
of the first gift was consistent with a lesser estate 
when modified by express language in the same para- 
graph, immediately connected with the language giv- 
ing the property to the first devisee, and that as the 
further provisions were not necessary if the first gift 
was a devise in fee simple, and in absolute property, 
that the words specifying for what purposes the prop- 
erty was given, and with what powers, such as “for 
her support and comfort and to be held and controlled 
by her’, and that the property should pass to her 
heirs, or if she left no heirs to be disposed of by will. 
were all provisions which clearly showed that the first 
gift was less than a fee simple, because if it had been 
a fee simple, she would have had all of the powers and 
uses later expressly described. and that said provi- 
sions were, therefore limitations upon her ownership. 
The Court held that the word “heirs” in the pro- 
vision that the property should pass to her heirs, etc., 
was not used in its technical sense, but was used to 
mean children. 
VERY IMPORTANT PRINCIPLE AND DISTINC- 
TIONS IN CONSTRUCTION OF WILLS. 

An exceedingly important element in the con- 

struction of wills to which the writer wishes to refer 
and which was brought out in the Taggart case above 
is embraced in the following statement: 
“If the residuary clause is repugnant to the prior 
gift then perhaps it may be rejected, but if it merely 
qualifies and limits the force of the general words in 
the first clause it cannot be disregarded.” 

The difference between repugnant provisions in 
a will and provisions which modify each other but are 
not repugnant involves a well settled principle of con- 
struction, and is based upon sound reason. 

In the Taggart case, after the devise which did 
not expressly define the estate given, the will went 
on to prescribe certain uses and powers which the 
daughter should have in the estate, and what she 
should do with it, etc. 

The language of the first gift was not repugnant 
to these later provisions because no estate was defined, 
and the word “heirs” was not used although it was 
used later as meaning children. : 
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Suppose, however, that in the Taggart case, the 
testator had expressly stated in the first devise that 
he gave all of his property to his daughter in fee 
simple. As a fee simple estate has definite, settled 
and unmistakable attributes, later provisions in the 
will attempting to take away these attributes from a 
fee simple estate would not modify the gift, but would 
be repugnant thereto. 

In the Roberts case, the will gave a complete and 
distinct fee simple in all of the estate to the widow 
in a clause which was complete in itself and unquali- 
fied. 

The later provisions did not attempt to state what 
the widow should do with the property, or that she 
should only use it for certain purposes, or that she 
should hold and control it. nor that the property given 
to her should go to others at her death, as was the case 
in the will in the Taggart case. 

This provision expressly left open and unquali- 
fied the full and complete gift to the widow in the be- 
ginning, in fee simple, with complete and unlimited 
powers to do with it as she saw fit; and use it or trans- 
fer it as she saw fit; and only such parts as she might 
happen to own through her own desire and inclination 
at the time of her death should be given by a new gift 
to others. 

The provisions in the will in the Roberts case are 
as clear an example as could exist of two directly re- 
pugnant and irreconcilable gifts which are the very 
kind of provisions which the courts hold cannot stand 
together in the same will: and in which the doctrine 
is that the first gift in fee simple must prevail. 

RECENT INDIANA CASE UPON THIS SUBJECT 


HOLDS CONTRARY TO ROBERTS VS. MOSELY. 


To show further what the views of the Indiana 
Court are, the writer now refers to the case of Vaubel. 
vs. Lang, decided in 1923. 

A very interesting fact in that case is that the 
Indiana Court in support of its decision cites Howard 
_vs. Carusi, decided by the Supreme Court of the United 
States (overlooked by the Supreme Court of Florida), 
as stating the correct doctrine. 

Now the Florida Supreme Court cites the much 
earlier decision of the Supreme Court of the United 
States, Smith vs. Bell, and cites the Indiana decisions 
as supporting the Florida decision. 

And yet, here we have the Indiana Court cor- 
rectly citing the said case of Howard vs. Carusi, which 
declares exactly the opposite doctrines to those stated 
by the Florida Supreme Court in Roberts vs. Mosely. 

In part, the Indiana Court stated as follows: 

“It is a well-settled rule, that where an estate is 
given by will to a person generally or indefinitely, with 
power of disposition, a fee-simple title is created, and 
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a limitation over by way of an executory devise is 
void. This is true, as is often stated because the dis- 
tinguishing properties of an executory devise are its 
indestructibility, and its total exemption from the 
power and control of the first taker. As a consequence, 
when the testator makes the limitation over, subject 
to the right of the first taker to dispose of the same, 
he gives the latter a power to destroy it by alienation, 
thereby creating a repugnancy under which a limita- 
tion over cannot ‘exist. Mulvane vs. Rude, supra; Ben- 
ninghoff vs. Evangelical, etc., Church (1901) 28 Ind. 
App. 874, 61 N. E. 952; Curry vs Curry (1914) 58 
Ind. App. 567, 105 N. E. 951; Ewart vs. Ewart (1918) 
70 Ind. App. 167, 123 N. E. 180; Howard vs. Carusi, 
109 U. S. 725, 3 Sup Ct. 575, 27 L. Ed. 1089; Park vs. 
Powledge, 198 Ala. 172, 73 South. 483, L. R. A. 1917C, 
1001; Hull vs Calvert, 286 Mo. 163, 226 S. W. 553; 
Van Horne vs. Campbell, 100 N. Y. 287, 3 N. E. 316, 
771, 53 Am. Rep. 166; Cornwell vs. Wulff, 148 Mo. 
542, 50 S. W. 439, 45 L. R. A. 53.” 
140 N. E. 69, 72. 
THE NEW YORK CASE CITED BY THE SUPREME 
COURT OF FLORIDA. 


As its final authority and last citation, the Flor- 
ida court cites Mee vs. Gordon, by the New York Court 
of Appeals (80 N. E. 353). This case does not support 
the decision in the Roberts case. 

The will in said Mee case did not expressly define 
the estate the testator was giving, to the first devisee. 

Also, the New York Court emphasized that the 
sentence making the gift (which otherwise would have 
been absolute) was “immediately***followed by a sec- 
ond sentence, which is clearly connected with it, and 
which specifically treats of the share referred to and 
created in the first sentence. 

In the Roberts case, the first gift is complete and 
final in a separate pragraph of the will. 

The paragraph providing for remainders over in 
the latter will, does not relate to or treat of the “share” 
given previously, but attempts to make a second dis- 
tinct and detached gift of such of the property first 
given in fee, as the first devisee might happen to own 
at the time of her death; and which the will expressly 
said she should own in fee. 

In the opinion in the New York case it is in part 
said: 

“This is an action for partition, and involves the 
construction of the last will and testament of one Har- 
riett M. Kemp, who at death was seised of the prem- 
ises of which partition is sought. The underlying spe- 
cific questions is whether a clause in said will which, 
standing by itself, devised an undivided portion of the 
“premises to one John B. Mee, plaintiff’s father, ab- 
solutely, was by an immediately succeeding clause so 
modified as to reduce said estate to an interest for life, 


with remainder to said Mee’s wife and children. The 
learned appellate Division held that the first clause 
was not modified, and that therefore, upon the death 
of the plaintiff’s father, no interest passed to the for- 
mer. We are thoroughly persuaded that his decision 
not only defeated the plain purpose of the testatrix, 
but that it is unwarranted, and should be reversed. 

“The clauses under review read as follows: 

‘In the event of my husband and myself dying at 
one and the same time, or within a short period of each 
other, I give, devise, and bequeath my estate to be 
equally divided, between my sister, Elizabeth Illens- 
worth, my brother John B. Mee, my nephew William 
P. Illensworth and my niece, Florence C. Illensworth, 
share and share alike. I hereby direct that the share 
due my brother John B. Mee be invested by my execu- 
tors for his benefit during his natural life and for the 
benefit of his wife and his issue after his death.’ The 
husband of the testatrix died a short time before she 
did, so that this disposition became operative upon 
the probate of the will. It may be conceded, of course, 
that the first sentence, standing alone and unmodified, 
would have given a share to John B. Mee absolutely 
and without qualification. But it does not stand alone 
and unmodified. It is immediately, without the inter- 
vention of any other provision or purpose, followed by 
a second sentence, which is clearly connected with and 
related to it, and which specifically treats of the share 
referred to and created in the first sentence. When this 
second sentence directs that ‘the share due my brother 
John B. Mee be invested’, etc., it not only plainly but 
necessarily refers to the share which is described and 
created in the immediately preceding sentence. There 
is nothing else for it to refer to.” 

* * 

“We think, therefore, that this second sentence 
does clearly relate to and modify the effect of the first 
one in so far as it relates to the interest of John B. 
Mee, and that it is sufficient to cut down, so far as he 
is concerned, the absolute estate first suggested to an 
interest for life, even within the rules established 
by the cases relied upon by respondent like Banzer vs. 
Banzer, 156 N, Y. 429, 51 N. E. 291.” 

80 N. E. 353. 

The New York Court then analyzed the Banzer 
case, and distinguished the provisions of the will in 
that case from the one before it for interpretation. 

Its discussion clearly shows that the Banzer case 
is like the Roberts case, and neither of said cases in- 
volves a will like that in the Mee case. 

In part the court said of the Banzer case: 

“The ,action involved an alleged interest of a 
widow in real property, which passed under the will of 
her husband. The first provision, as stated in the opin- 
ion, read: ‘I give and bequeath to my wife all my real 
and personal estate at present or hereafter in my pos- 
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session; my real estate, consisting at present of a 
part of a house known as No. 220 West Thirty-Second 
street’. This was the only provision which in any way 
related to the real estate of the testator, and, as was 
conceded, disclosed a clear and manifest intent to de- 
vise to the wife the real estate in question, and to vest 
in her an absolute fee to the property. As was said by 
Judge Martin: ‘No clearer or more decisive language 
could have been employed to effectuate that purpose.’ 
After this provision another was inserted in the will, 
as follows: ‘And my personal estate, and whatever be- 
longing to me at my death, whatsoever and whereso- 
ever, of what nature, kind and quality soever may be, 
that she shall have undisputed right to and dispose of 
according to her own judgment; that after her death, 
my beloved children, or their executor, administrator, 
shall divide the same, share and share alike.’ Review- 
ing the last clause, Judge Martin said that it was prob- 
able that it was intended to apply only to personal 
property, adding: ‘But, be that as it may, we think 
it is quite apparent that that clause was not intended 
and cannot be held to affect or cut down the devise of 
his real estate to his wife. Its provisions are distinct 
and disconnected from the clause disposing of the real 
estate in suit. The manifest purpose of that provision 
was to dispose of the remainder of his property not 
previously and specially devised, and not to change or 
modify the previous provisions of his will.’ It is per- 
fectly manifest that natural and legal construction led 
directly to the conclusion thus stated. No reasoning 
can make plainer than does a mere reading of that last 
clause that its controlling purpose is the disposition 
of personal rather than of real estate, and that there 
is no language used which, within any principle of 
interpretation ever adopted, sufficiently connects the 
last clause to the first one, and reduces the absolute 
devise first made to a lesser state.” 

Page 354. 

First, the writer desires to emphasize that the re- 
mainders (as to the property first given in fee in clear 
language) were held invalid in the Banzer case, and 
not held valid as in the Roberts case. 

Next, consider the very broad language of the 
will in the Banzer case. 

After the gift of “all my real and personal estate 
***my real estate consisting of a part of a house*** 
to his wife”, he provided: 

“And my personal estate, and whatever belonging 
to me at my death, whatsoever and wherever, of what 
nature, kind and quality soever, that she shall have un- 
disputed right to dispose of according to her own judg- 
ment; and after her death, etc.’’; then follow the pro- 
vision for the remainders, etc. 

Yet as broad as is the language covering “my 
personal estate and whatever belonging to me at my 
death***of what nature, kind and quality***“the New 


York Court construed not as including real estate pre- 
viously devised in fee (but without an express sfate- 
ment that it was in fee.) 

In other words, notwithstanding the all inclusive 
language providing for remainders over as to every- 
thing, the testator might own at his death, the Court 
would not permit that to cut down the fee already de- 
vised to his wife; notwithstanding that the remainders 
over were for testator’s children. 

Correctly, can it be said that the New York doc- 
trine supports the decision in Florida, in Roberts vs. 
Mosely ? 

This supports the writer’s statement, that despite 
general expressions in a few cases, to the effect that 
a fee may be cut down by other provisions, in the will, 
the courts never seem to find language in actual wills 
which is strong and clear enough to do this, unless 
there is really some ambiguity or peculiar use of lan- 
guage in the first gift which permits of it, and which 
throws doubt on the intent to give a fee to the first 
taker; or unless the language of the first gift is con- 
sistent either with a fee or of a lesser estate. 

ALL CASES CITED BY FLORIDA COURT HAVE 
NOW BEEN EXAMINED. 

All cases cited by the Florida Supreme Court have 
now been analyzed. The author considers that said 
cases have been shown by the above examination, not 
to be authority for the decision of the said Supreme 
Court in Roberts vs. Mosely. 

THE DOCTRINE IN VIRGINIA. 


As some of the Virginia cases are sometimes 
quoted as stating that a fee simple may be cut down 
by other provisions in a will, and some such general 
statements are found in the Virginia cases, it will 
throw some light upon the actual doctrine to quote 
from the case of Barksdale vs. While, in which that 
court refers to some of its other decisions, and certain 
leading English cases. 

It will be seen that such a construction is put 
upon the will in each instance that while the language 


would actually be broad enough to cut down a fee 


simple previously given, that actually it does not have 
that effect. 

The courts put such a narrow meaning upon the 
words in each instance that they do not permit the 
previously given fee simple to be cut down, and thus 
they never find language broad enough to carry into 
effect some of the general statements here and there 
made in the opinions. 

In the said Virginia case, only part of the opinion 
is stated, as follows: 

“The court is of opinion, that the absolute estate 
conferred upon his daughters, given ‘to them and their 
heirs forever’, by the preceding clauses, is not affected 
or limited by the 9th clause. 
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“That clause is limited in its operation, in express 
terms, to property ‘not hereinbefore particularly dis- 
posed of.’ 

The latter provision of the ninth clause, in the 
words, ‘but should any or either of my daughters die 
without an heir of their own body, it is my will and 
desire that all the property loaned or given them be 
equally divided among my grandchildren,’ has no ref- 
erence to the absolute estate already given to his 
daughters in the previous clauses of the will, but is 
plainly limited to that devised in the ninth clause. 
These words, incorporated in the ninth clauses, have 
reference only to such estate as ‘is not herein-before 
particularly disposed of’—that is, to the property men- 
tioned in that clause, and not to that in which the 
testator, by clear, explicit and technical words, had al- 
ready created an absolute fee simple estate. 

“In Mooberry and others vs. Marye (supra) the 
testator gave to his daughters certain lands, describing 
them. He then gave them, in separate clauses, certain 
slaves which had in his lifetime, been delivered to them 
and deeds of gift recorded. The eighth clause of his 
will, out of which the controversy arose in that case, 
was as follows: 8th. Item. In case of either of my 
daughters’ death before they marry, that then their 
parts be equally divided among the surviving sisters. 

“The court held that though the words ‘their 
parts’ were broad enough to cover the lands devised 
to them, yet it was to be confined to the slaves, upon 
the ground that this limitation, being connected with 
clauses of the will having reference to the slaves, 
could not affect the devisees in fee of the land con- 
tained in previous clauses. Judge Roane said p. 463: 
“After having dismissed one subject and taken up an- 
other, he will not be construed to have resumed the 
former unless his expressions to that effect be clear 
and unequivocal.’ This remark may be applied with 
equal force to the case before us. Here the testator, 
after having disposed of the property bequeathed to 
his daughters in the previous clauses of his will ‘to 
them and their heirs forever’ may be said to have 
‘dismissed that subject from his mind and taken up 
another,’ to wit, that which he had directed to be in- 
vested in land, and which ‘had not been’ therein ‘before 
disposed of’. It was to that and that alone to which the 
latter part of the ninth clause evidently has refer- 
ence. 

“In Thornhill vs. Hall (supra), the testator, after 
making certain provision for his daughters, married 
and unmarried, devised to his son R. the profit rent in 
Blachouse; and then provided, ‘and further, if any of 
the above legatees should die, or die unmarried, then 
the property bequeathed to them to be divided equally 
among the survivors of them.’ It was held, that tne 
devise to his son R. (who died unmarried), was not 
cut down to a life estate by the clause of survivorship 


(though in terms it applied to all of the legatees) ; but 
that the words of this clause applied to his unmarried 
daughters only. 

“This case was afterwards taken by appeal to the 
House of Lords, and the lord chancellor, then Lord 
Brougham, said (and I quote his langue as most op- 
posite to the case before us) : ‘My lords, I hold it to be 
a rule that admits of no exception in the construction 
of written instruments, that where one inerest is given, 
where one estate is conveyed, where one benefit is 
bestowed, in one part of an instrument, by terms clear, 
unambiguous, liable to no doubt, clouded by no ob- 
scurity, by terms upon which, if they stood alone, no 
man breathing, be he lawyer or be he layman, could 
entertain a doubt, in order to reverse that opinion to 
which the terms would of themselves and standing 
alone have led, it is not sufficient that you should 
raise a mist, it is not sufficient that you should show 
a possibility, it is not even sufficient that you should 
deal in probabilities; but you must show something in 
another part of that instrument which is as decisive 
the one way as the other terms were decisive the 


other way; and that the interest first given cannot 


be taken away either by tacitum or by dubium or by 
possible, or even by probabile; but that it must be 
taken away and can only be taken away, by expressum 
et certum.’ 2 Clarke & Finn. R. 22, 36. 

“Applying these principles of the English chan- 
cery, and of this court, to the case before us, we are 
inevitably led to the conclusion, that the absolute es- 
tate vested in the daughters of the testator by the 
five clauses of the will above quoted, cannot be limited 
or contracted by the subsequent provision in the lat- 
ter part of the ninth clause, that limitation being 
confined to the property devised in the ninth clause 
only.” 

28 Grat. 224, 229, 231. 

We sometimes find certain statements in the di- 
gests, and other statements following, as if they were 
different rules; and cases are cited to both or all 
propositions. 

We see that sometimes cases from the same juris- 
dictions are apparently cited as supporting both or all 
such propositions. 

For instance in a later digest the assertion is 
made: 

“An absolute estate, created in clear and decisive 
terms, cannot be taken away or cut down to a lesser 
estate or interest by subsequent words, which are not 
as clear and decisive.” 

Vol. 28, 3rd. Dec. Dig. page 544, 

Then we find the statements in the same digest 
(Vol. 28, 3rd. Dec. Dig. page 545): 

“A limitation after a devise of a fee simple is 
void” (with cases cited). 

“Language in a will standing alone sufficient to 
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create an estate of inheritance may be so modified by 
subsequent language as to limit or qualify the estate 
originally apparently created.” (With citations of 
cases) ; and then we find in the same digest; 

_ “Where real estate is given absolutely with a 
gift over to another of such portion as may remain 
undisposed of by the first taker at his death, the 
gift over is void.” (with cases cited), Are we to sup- 
pose that those rules are some “old” and some ‘“mod- 
ern”, or that they are actually conflicting and unrecon- 
cilable rules? 

In some superficially considered judicial opinions, 
~we would gain such impressions; but sufficient survey 
of the entire law of the subject, and the history of 
the development thereof must convince us otherwise. 
It is to be admitted that we find far too many 
judicial opinions based upon inadequate knowledge of 
the subjects discussed, or where careful consideration 
and complete research have not been applied, from 
which misimpressions might be gained; or statements 
obiter, or detached statements taken alone might mis- 
lead. 

LATE KENTUCKY CASE ASSERTING SAME RULE 
OF CONSTRUCTION AS FLORIDA COURT, BUT 
REACHING OPPOSITE CONCLUSION. 


IMPORTANT PROPOSITIONS BROUGHT OUT. 


Let here be brought out certain propositions to 
show how certain misconceptions might arise, and at 
the same time demonstrate certain of the arguments 
of the author by using certain Kentucky cases: 

The Kentucky court in Ohio Valley etc. Ins. Co. 
vs. American etc. Inc. Co. (250 So. W. 283) (1923), 
and in the case of Ewering vs. Ewering, 2511 S. W. 
645 (1923) very definitely and positively declares that 
the intention of the testator must prevail and all 
technical rules must yield thereto. 

Certainly the Florida Supreme Court has not de- 
clared that doctrine more positively or more forcefully 
than the Kentucky Court. ; 

Yet let us observe how after such declaration, cer- 
tain pirnciples upon which the writer insists and which 
are long established, are recognized and applied by the 
Kentucky court. 

They are applied because they rest upon unes- 
capable truth and logic, in the very nature of things. 

In bringing out this concrete illustration, the 
writer also will refer to a still later Kentucky case, 
which shows distinctions and principles further eluci- 
dating this question, and exploding the argument of 
the Florida Court in Roberts vs. Mosely. This third 
case is: 


In the first part of said Kentucky cases it is in 
part said: 


“The foregoing technical rules are applicable only 
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when the terms of the will are contradictory or the 
meaning of the testator obscure, and when there is 
nothing in the will to show the actual intention of the 
testator; but, when the intention of the testator is 
clearly apparent from a reading of the testamentary 
paper, all arbitrary rules, no matter how ancient and 
respectable, must bow in humble submission to the pre- 
eminently supreme and over-masterly criterion of con- 
struction which holds that the intention of the maker 
of the will, when ascertained and known, and shall 
prevail all other rules, of interpretation to the con- 
trary notwithstanding.” 
* * * 

“The modern tendency of courts everywhere is 
to discard, when it can be done, all technical rules of 
construction anciently employed in the interpretation 
of deeds and wills, and measure the document by plain 
common sense, giving it such meaning as its maker, 
a rational being, is bound to have intended by the 
words employed. 

“Following the rules first set out above, we could 
hold “with the trial court that Tate took an absolute 
fee in the real property, and this is precisely the re- 
sult we get if we apply those rules. But we know she 
intended no such thing. Why not recognize and abide 
the will she actually made—not make one for her— 
and hold that Tate took only a defeasible fee, which 
upon his death without issue passed to the Missionary 
Society in remainder. This is what the testatrix in- 
tended. Reynold’s Ex’rs. vs. Reynolds, 187 Ky. 324, 
218 S. W. 1001; Chas. Willett, etc. vs. A. H. Willett, 
Adm’r. 197 Ky., 668, 247 S. W. 739; Phelps vs Stoner, 
184 Ky. 466, 212 S. W. 423; Dunn vs. Dunn, 191 Ky. 
87, 232, S. W. 40”. 

Observe the above words “contradictory” and ‘“ob- 
scure”. Now turn to the second of the above cases, 
where we find this statement: 

“Following the ancient rule the courts of some 
of the states, including some early opinions from this 
one, held that, when an absolute fee was first given, 
and which includes the unlimited power of disposi- 


. tion, it could not be limited or cut down by a follow- 


ing or subsequent clause; but more recently this court 
has held that, since a will is not complete until all of 
it is written and duly executed by the testator, and 
since the first clause giving an absolute estate is not 
effectual for any purpose until the will is executed, 
and, if the testator, before doing so, inserts a sentence 
or clause qualifying the absolute one, thereby mani- 
festing his purpose and intention not to devise an 
absolute estate by the first sentence or clause he used, 
his intention so manifested would be given effect; 
but, if the subsequent clause was so worded as not to 
destroy the power of the devisee to exercise the chief 
right of an absolute owner to dispose of and consume 
the property, it would be construed as not qualifying 
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or limiting the absolute estate first given, and there- 
fore ineffectual for any purpose. If, however, the sub- 
sequent “clause was such as to destroy the power of 
disposition in the first and apparently absolute taker, 
and itself made disposition of the entire property after 
his death, when he would take only a life estate, the 
same as if it was expressly so stated in the will, upon 
the ground that such a construction clearly conformed 
to the plainly manifested intention of the testator. 
When, therefore, a will devises or bequeaths property 
to one absolutely, and in a subsequent clause all of the 
same property is disposed of to others after the death 
of the first taker, the latter will be deemed as having 
only life estate in it; but, if the limiting clause pur- 
ports only to dispose of that portion of the property 
which the first taker does not consume or dispose of, 
and therefore operates only on some remaining por- 
tion of it, it will be given no effect, and the first taker 
will be deemed as taking an absolute estate, with the 
accompanying right to dispose of the property is not 
curtailed or diminished in any respect.” 

251 SW. 645, 646-647. 

Here we read words above which exactly state 
and support certain of the arguments of the writer, 
and clearly show that a will like that in the Roberts 
case was incorrectly construed by the Florida Court. 

The intention of the testator is to prevail; but 
truth must be recognized and some things are im- 
possible. Certain estates have certain qualities and 
incidents, impiied or expressed in their very defini- 
tion. 

They cannot at one and the same time, be given 
and not given. Two opposite intentions of a testator 
are impossible of effectuation. 

THE THIRD KENTUCKY CASE. WILL LIKE THAT 
IN ROBERTS VS. MOSELY. 


Next we examine the third of said Kentucky cases. 

There we find a will exactly like that in Roberts 
vs. Mosely. 

The Kentucky court reached exactly the opposite 
conclusion to that of the Florida Supreme Court. The 
case is Snyder vs. Snyder, reported in 259 S. W. 700 
(1924) holding: 

“Where property was given in fee simple to the 
wife, and at her death ‘all property belonging to her’ 
should be divided amoing testator’s heirs, the first 
devise was absolute, and the later disposition was 
void. 

The writer mentions these Kentucky cases, be- 
cause of the strong and broad assertions of that Court 
that the intention of the testator must prevail against 
all else. 

But, as the writer maintains, there are some in- 
tentions which are impossible of realization, in the 
very nature of things. 
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Now observe, what the Kentucky court states as 
an illustration of a void provision, in the second case 
above quoted from, then consider the following com- 
ments of the same Court in the third case: 

In the above Kentucky case, the Court states ex- 
actly the same rules of interpretation which the Flor- 
ida Supreme Court stated in the Roberts case. That 
makes this case very important. 

The Kentucky court said: 

“The cardinal rule to be observed in interpreting 
“a will is to ascertain the intention of the testator, 
from the language employed in the entire testamentary 
instrument, and to construe accordingly, unless to do 
so would contravene some positive rule of law or of 
public policy. While the absolute estate given in one 
clause or part of a will, may by other language sub- 
sequently employed therein, clearly indicating such 
intention on the part of the testator, limit the estate 
given, but if the limitation only purports to apply, or 
by necessary implication from the language employed, 
is restricted to such of the property devised as the 
absolute taker might leave or not, dispose of. In such 
case, the limitation will not apply or be upheld be- 
cause of being repugnant to the absolute gift.*** 

“For by this will the devise made of the testa- 
mentary property to his wife, is in terms also absolute, 
which invest her with the fee, to the property, cou- 
pled with the unlimited power of disposition of the 
property. Therefore the attempt subsequently made in 
the wil! to devise or make a gift over of such part of 
the property as may not be disposed of by the wife 
during her life, could not deprive her of the fee by 
converting it into a life estate.” 

259 S. W. 700, 701, 702. 

Sufficient authority has been cited and quoted 
to demonstrate the correct law of this subject, ac- 
cording to the author’s understanding. Many other 
cases could be cited and analyzed, supporting the au- 
thor’s positions herein advanced; many recent, as well 
as older decisions. To do so would merely prolong this 
article with cumulative authority which would throw 
no additional light upon the subject; and the discus- 
sion has already grown to undue length. 


Soundly considered, the law of this subject is. 


based upon fundamental truths, inherent in the na- 
ture of things; natural possibilities and impossibilities ; 
attributes of property ownership which are perma- 
nently and necessarily the foundations of such ele- 


ments and principles, and which in reason cannot 
change. 


CONCLUSION 


From the discussion in Parts I and II of this 
article, if the understanding of the writer of the cases 
and authorities which have been examined and an- 
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alyzed is correct, and if his reasoning and conclusions 
are sound, said case of Roberts vs. Mosely, as stated 
in the outset of this article in Part I, has very im- 
portantly changed and modified fundamental princi- 
ples of the law governing the construction of wills, 
and the effect of wills in creating particular kinds of 
estates, and the effect of the decision, has gone far 
beyond the expressed language of the opinion, or of 
the rulings themselves. 

The author of this article believes that the cases 
which he has analyzed and the authorities which he 
has cited (which seem to be harmonious with many 
other undiscussed and uncited authorities) show that 
his views, expressed in this article, are correct; this 
statement being based upon the exposition of the va- 
rious subjects covered, by many able lawyers, authors 
and judges, the views of many of whom are recognized 
as carrying great weight, included in the authorities 
herein referred to. 

From careful study of the decisions and authori- 
ties upon the subjects covered, and with the confidence 
gained from the support of those authorities, the au- 
thor believes that the law of this state has been en- 
tirely changed or greatly modified by the said decision 
of Roberts vs. Mosely, with relation to the following 
principles and subjects, which were enumerated near 
the beginning of Part I of this article, to wit: 

1. The frequently reiterated rule of the Florida 
court that the intention of the testator will prevail 
if such intention be reconcilable with law. 

The qualification that the intention must be recon- 
cilable with and not contrary to law, relative to the 
attributes and qualities of estates, was overturned. 

2. The definition of a fee simple estate, and the 
characteristics and qualities and attributes of such an 
estate, are changed and unsettled. 

3. Where a first gift in fee simple is made by 
will which expressly defines the estate as a fee simple, 
there cannot be a second gift in fee simple in the same 
will, upon the mere death of the first devisee. 

4. That a clear and unmistakable first gift in fee 
simple cannot be cut down by provisions for remainders 
over or a subsequent gift in fee simple, where there 
is no ambiguity or room for construction in the lan- 
guage covering the first gift. 

5. Where the will gives to the first taker of a 
devise under a will, the power to defeat subsequent 
remainders in his lifetime, such remainders are void. 

6. Where a will makes a first devise to one party 
with absolute power of disposition, use, or consumption 
of the property in fee, without limit, and for any pur- 
poses, whatever, without qualification, remainders 
over on the death of the first taker are void; and pro- 


visions that mere remnants of the property shall go 
to others are void. 

7. Valid remainders cannot be limited upon a 
qualified or base fee. 

8. Since the enactment of the statute de donis, 
it is settled that no valid remainder can be limited 
after a conditional fee. 

9. In ascertaining the intention of a testator where 
provisions of the will are repugnant and some parts 
must be rejected, the first or principal object of the 
testator will be conserved and enforced, and the sec- 
ondary intentions and provisions will be rejected. 

10. Where there are contradictory or repugnant 
provisions in the will, which first gives a fee simple 
in unambiguous terms, the first gift of the fee simple 
will prevail as against subsequent inconsistent pro- 
visions. 

11. The distinction between an estate in remainder, 
and property remaining that of the first taker in fee, 
at the time of his death. 


From the author’s examination of the authori- 
ties cited by the Supreme Court of Florida in Roberts 
vs. Mosely, and from his study of the said opinion and 
decision in connection therewith, it is believed that the 
cited authorities do not support the propositions as- 
serted by the Supreme Court of Florida in rendering 
said decision, and that the cited cases and works are 
not authority for the principles of interpretation which 
the Supreme Court applied to the particular language 
of the will involved in said Roberts case, and that 
the said will was not interpreted according to the 
established and sound principles of law applicable to 
that kind of will, and the particular language thereof, 
in sustaining the provisions over to others at the death 
of the widow, or in holding that she took only a life 
estate. 

If the views of the author are correct, the first 
devise in fee simple to the widow, under the said will 
in the said Roberts case, who was the principal bene- 
ficiary and the chief consideration of the testator, 


was a devise of the absolute ownership in fee simple 


and in full ownership, absolutely, by a complete and 
distinct and final gift thereof, and the attempted 
devises over to others of either all the property or of 
any remnants of the property, or such property of 
the estate as she might own at the time of her death, 
already devised to her in fee simple as aforesaid, were 
entirely repugnant and void under the established doc- 
trines relative to estates in fee simple, or ownership 
of property absolutely, according to the authorities 
upon these subjects. 
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(Author’s Note: Three interesting and very im- 
portant branches of the law, connected with this sub- 
ject, have not been embraced within the scope of this 
article, except perhaps where incidentally referred to 
in some quotation herein from a court’s opinion, to- 
wit: 

1. The different principles of interpretation of 
wills applicable to personal property, as distinguished 
from those applicable to real property (which are 
still more numerous than might be supposed) (which 
distinctions are not referred to in Roberts vs. Mose- 
ly) with reference to determining whether absolute 
ownership is devised or not, and the validity of sub- 
sequent provisions in the will for remainders to others. 

From the nature of personal property, and based 
upon the historical development of the law, there are 
important distinctions shown in authoritative judicial 
decisions upon the subject of the interpretation of 
wills. 

2. The effect upon the interpretation of bequests 
of personal property in wills, that the bequest is of 
less than absolute ownership, with provisions for re- 
mainders over, where the property and its use are of 
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such character that it might be, or would be, consumed 
in the use by the first taker (which makes it neces- 
sary to consider both the words of the will and the 
character of the property). 

3. The effect upon the interpretation, and as to 
the validity, of remainders over, that the income (from 
personalty) is given expressly for life with a right in 
the first legatee to use or dispose of or consume the 
principal generally, without limit; involving primarily 
the question of quantity and character of the owner- 
ship of the first legatee, (where the principal would 
not necessarily be consumed in the use). 


These principles might or might not have affect- 
ed importantly the interpretation of the will in the case 
of Roberts vs. Mosely, (depending upon the facts, as 
to the nature of the property) but apparently they 
were not considered or discussed. Perhaps the points 
were not raised. 


Those matters might become very important in 
testamentary construction, in a given case, and shouid 
not be overlooked; but there is not time or space for 
their treatment in this article.) 
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LAFAYETTE DEVELOPMENT CO., INC. 
et al. vs. BIECKER. 
No. 6025 
45 F. (2d) 165 
Circuit Court of Appeals, Fifth Circuit, 

Dec. 5, 1930. 
Where transcript of record was not filed until 
after return day and no extension of time was applied 
for, appeal was dismissed (Circuit Court of Appeal 
Rules XIV (5), XVI (1). 


CUNNINGHAM vs. BUNKER 
No. 5892. 
45 F. (2d) 458 
Circuit Court of Appeals, Fifth Circuit. 
Dec. 9, 1930. 

Depositor drawing against worthless check before 
drawee thereof refused payment held liable to bank 
for sum drawn (Comp. Gen. Laws Fla. 1927, § 6834). 
Bank’s fraudulent acceptance of deposit of 
worthless check while insolvent does not relieve de- 
positor from liability for overdraft resulting from 
drawing against check before drawee refused payment 

thereof (Comp. Gen. Laws Fla. 1927, § 6834). 


LYON vs. ARNOLD et al. 
No. 6081. 
46 (2d) 451 
Circuit Court of Appeals, Fifth Circuit. 
Jan. 17, 1931. 
Status of premises as homestead does not exist 
until occupancy by debtor (Const. Fla. art. 10, § 1). 


against property prevail under Florida law as against 
subsequent acquisition of homestead right in same 
property by occupancy as such (Comp. Gen. Laws Fla. 
1927, § 4488; Const. Fla. art. 10, § 1). 


WILLIAMS et al. v. UNITED STATES. 
No. 5995. 
46 F. (2d) 731. 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 10, 1931. 
Rehearing Denied March 7, 1931. 
Filing assignment of errors on day following al- 
lowance of appeal held substantial compliance with 


Prior existing judgment and execution liens 
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rule, so that delay did not warrant dismissing appeal 
(Circuit Court of Appeals Rule 11). 

In prosecution for conspiracy to import liquor, 
opening statement of United States attorney that 
he expected to prove defendant’s attempt to bribe cus- 
toms agent held not improper. 

In prosecution for conspiracy to import liquor, evi- 
dence that defendant attempted to bribe customs’ agent 
to release him from arrest and permit landing of liquor 
cargo held admissible on intent. 

Accused who takes witness stand may be inter- 
rogated as to previous convictions. 

Error in requiring defendant to testify as to pre- 
vious conviction of codefendant was rendered harmless 
by subsequent testimony of codefendant admitting con- 
viction (Jud. Code § 269 (28 USCA § 391)). 

Refusing permission to defendant’s counsel to ex- 
amine jurors held not error, where examination by 
court disclosed absence of bias. 

The examination by the court disclosed the 
residence of each juror; that he did not know the 
defendants nor their counsel nor anything about 
the case. nor belong to any organization for the 
enforcement of the prohibition amendment; that 
he said he would decide the case according to his 
conviction arising from the evidence, and, so far 
as the record disclosed, the defendants did not. 
exercise a single peremptory challenge. 


DANIEL et al. vs. FIREMAN’S FUND INS. CO. 
No. 5874. 
46 F. (2d) 784. 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 18, 1931. 

Insurer under fire policy, by its conduct in in- 
vestigating loss and negotiating settlement, waived 
formal proof of loss. 

Allegations of declaration in suit on fire policy, 
if sustained by proof, held sufficient to present ques- 
tion for jury whether insurer waived formal proof of 
loss. 

Declaration alleged, in substance, that after 
fire verbal notice of loss was given to insurer's 
agent who had authority to receive premiums 
and to countersign and issue policies; that such 
agent notified insurer; that an adjuster was sent 
to investigate and negotiate settlement of loss; 
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that adjuster led insured to believe that settlement 
would be made under terms of policy; that at no 
time did adjuster or insurer demand formal proof 
of loss, though insured had inquired whether there 
was anything further required to be done to col- 
lect under terms of policy; and that insured‘ im- 
mediately upon being notified of failure to file 
formal proof of loss proceeded to do so. 


PACKARD vs. SOUTHERN STATES POWER 
Co. 
No. 5831. 
46 F. (2d) 789. 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 10, 1931. 

Where case presented purely question of fact, and 
testimony taken before Commissioner was in conflict 
appellate court did not review evidence. 


GREENE et al. vs. UNIACKE 
No. 5877. 
46 F. (2d) 916 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 18, 1931. 

Bill seeking to remove cloud, nature, and exist- 
ence of which are unknown, as against unknown de- 
fendants, does not present justiciable matter under 
statute authorizing suit to quiet title (Comp. Gen. 
Laws Fla. 1927, $ 5010 et seq.). 

Holder of drainage district bonds, not party to 
proceeding under state law authorizing suit to quiet 
title, was not bound by decree therein invalidating 
bonds (Comp. Gen. Laws Fla. 1927, §§ 1472, 1473, 5010 
et seq.). 

Although, pursuant to an order made in suit 
under Comp. Gen. Laws Fla. 1927 § 5010 et seq.. 
publication in newspaper gave notice to all un- 
known persons, claiming as owners or holders of 
any bonds issued by district, requiring them to 
appear to bill filed in cause, the existence of bond- 
holder’s claim to right of action based on instru- 
ments to be bonds of drainage district, in accord- 
ance with sections 1472, 1473, did not constitute 
possession by him of evidence of title to land 
comprised in district or assertion of title necessary 
to bring him within provisions of law relating to 
suits to quiet title. 

“Drainage district” is organization or legal en- 
tity commonly called taxing district. 

Drainage district is taxing district or political 
district or subdivision, within law authorizing action 
to determne legality of proceedings in connection with 
bonded debt or certificates of indebtedness (Rev. Gen. 
St. Fla. 1920, § 3296.) 

That provision of drainage district’s bonds requir- 
ing payment in gold coin was unenforceable as at 
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variance with validating decrees did not render bonds 
wholly unenforceable. 

Although bonds issued evidenced promise to 
pay principal and interest in gold coin of United 
States of the present standard of weight and fine- 
ness, whereas the validating decrees authorized 
issuance and sale of bonds for stated amounts in 
dollars, only effect of such provisions of issued 
bonds being adjudged invalid in suit thereon would 
be that judgment in favor of bondholder would be 
entered for dollars and parts of dollars, without 
further specifying what was payable under judg- 
ment. 

Petition in proceeding to validate drainage dis- 
trict’s bonds need not specifically allege that com- 
missioners viewed land comprised in drainage district 
(Rev. Gen. St. Fla. 11920, § 1110.) 

Allegations of petition in proceeding to validate 
drainage district bonds held to sufficiently import that 
assessments were made by commissioners after view- 
ing lands (Rev. Gen. St. Fla. 1920, § 1110). 

Petition in validating proceeding contained 
allegations showing appointment of commission- 
ers to assess the benefits and damages to lands 
in district, that commissioners named were duly 
notified of their appointment and qualified as such 
by making oath as prescribed by statute, and 
thereafter filed their report as required by law. 
with assessments of lands in said district. 
Presumption is that public officials perform duty. 
Required notice in proceeding to validate drain- 

age district’s bonds having been given, it was not in- 
validating circumstance that another notice was also 
given (Rev. Gen. St. Fla. 1920, § 3297). 

The record established that two notices by 
publication in newspapers were given to avoid any 
question as to which of two statutes mentioned 
governed in that respect, one of notices complying 
with requirement in validation statute then in 
force. and decree was entered after the date stat- 
ed in each of the notices, affording every tax- 
payer two opportunities to appear and file objec- 
tions. 

Finding by court of quasi jurisdictional fact re- 
specting right to file petition to validate drainage 
bonds is not subject to collateral attack. 

Judgment establishing drainage district in pro- 
ceeding in accordance with statute is not open to col- 
lateral attack (Rev. Gen. St. Fla. 1920, § 1098). 

Decrees validating bonds of drainage district, in- 
volving no violation of constitutional provisions, were 
conclusive (Rev. Gen. St. Fla. 1920, § 3299). 


CAMPBELL vs. UNITED STATES. 
No. 5896. 
47 F. (2d) 70 
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Circuit Court of Appeals, Fifth Circuit. 
Feb. 19, 1931. 

Allegations of indictment for bringing aliens into 
United States, in matter of landing such aliens, held 
not at variance with proof. 

Indictment charged that defendant brought. 
aliens into the United States from Havana, Cuba, 
at Miami, F'la., “by means of a certain vessel, to 
wit: Speed Boat Number V-17400.” Testimony 
showed that aliens were taken by automobile from 
Havana to a point on the Cuban coast and there 
put on a boat called “The Betty,” and transferred 
on the high seas to the speed boat V-17400, and 
by it carried to Miami. 

In prosecution of bringing aliens into United 
States, defendant’s evidence establishing circumstances 
surrounding trip to Cuba several weeks before offense 
charged held properly excluded as irrelevant. 

Aliens testified that defendant brought them 
from Cuba into the United States. 

Defendant was permitted to testify that he 
was in Cuba on lawful business, and then offered 
many witnesses and many documents to prove 
circumstances tending to show that what he said 
about his going to Cuba several weeks before was 
true. None of such evidence related to return trip 
in boat which brought aliens. 

In prosecution for bringing aliens into United 
States, instruction on defendant’s prior conviction held 
not to improperly put character in issue. 

Defendant voluntarily testified that he was 
serving a penitentiary term for another offense. 
Instruction told jury that such fact did not neces- 
sarily mean that defendant might not be telling 
truth, and that they were the judges of the char- 
acter of the witnesses as disclosed by testimony. 
Another instruction authorized jury to take into 
consideration character of witness as disclosed 
from evidence in determining credibility of such 
witness. 

Previous conviction of felony cannot be proved as 
circumstances to show defendant’s guilt of crime 
charged. 

When defendant offers himself as witness, pre- 
vious conviction of felony may be shown for impeach- 
ment purposes. 

Defendant’s requested charge on circumstantial 
evidence was properly refused, where case was fully 
established by direct testimony, if believed. 

Aliens, by unlawfully entering United States, 
committed no crime, and therefore could not be accom- 
plices of one charged with unlawfully bringing such 
aliens into United States. 

In prosecution for bringing aliens into United 
States, refusing to permit persons proficient in Span- 
ish to ask aliens questions to see how much they un- 


derstood held within trial court’s discretion. 

Aliens, who were Italians and spoke no Eng- 
lish, testified that defendant communicated with 
them in Spanish, and that they only understood 
a few words. Defendant proposed at trial that per- 
sons proficient in Spanish be allowed to ask aliens 
questions in Spanish language to see if they un- 
derstood. 


UNITED STATES ex rel. CAMPBELL vs. BISHOP, 
Morale Officer. 
No. 5889 
47 F. (2d) 95 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 16, 1931. 

Words “it is considered by the court’ imported 
judgment of regular conviction without necessity of 
additional judgment of guilt. 

Trial court, after illegally suspending imprison- 
ment indefinitely, had authority thereafter, in pres- 
ence of defendant, to eliminate attempted suspension 
and order commitment to penitentiary. 

Sentence to penitentiary in so far as it im- 
posed imprisonment was lawful and valid, but un- 
lawful because beyond authority of court in so far 
as it was attempted to indefinitely suspend sen- 
tence. 

Physical presence of defendant was not necessary 
at time of correcting minute entry to conform to sen- 
tence imposed as shown by entry on bench docket. 

Court having duty to make its records true, 
regardless of whether person to be affected there- 
by could be notified or not, its action in respect 
thereto without notice to defendant was not void, 
but at most attackable by motion to recorrect if 
any wrong was done in original correction. 
Presumption is that order revoking parole was 

justified (18 USCA § 725). 

Revocation of parole was not void because defend- 
ant had not at that time been convicted for violation 
of law (18 USCA § 725). 


HILL vs. UNITED STATES. 
No. 5930. 
47 F. (2d) 220 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 10. 1931. 

Indictment for selling whisky, though not setting 
out kind, purchasers, and premises where sold, held 
sufficient. 

In prosecution for selling whisky and maintain- 
ing nuisance, evidence held sufficient for jury on ques- 
tion of guilt. 

In prosecution for maintaining liquor nuisance, 
variance between indictment describing premises as 
“Royal Palm Smoke and Drink Shop” and evidence 
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showing place was called “Royal Palm Soke Shop” and 
“Royal Palm” held immaterial. 


ROUSH vs. UNITED STATES. 
No. 5965. 
47 F. (2d) 444 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 27, 1931. 

Identification of packages of morphine which de- 
fendant was charged with unlawfully receiving and 
concealing, and selling, held for jury. 

Errors assigned to charge were without merit. 
in absence of exception taken in lower court. 

Constitution of jury for purposes of inquiry and 


challenge in federal court should be as provided by - 


state law where cause is tried. 

Trial after jury is selected proceeds with inci- 
dents and consequences attached to it under rules and 
practices prevailing in federal court. 

Effect on verdict of presence on jury of one dis- 
qualified under state law will be determined in federal 
courts in accordance with their own views. 

Decision of state court that disqualification of 
juror is cause for setting aside verdict by motion in 
arrest in criminal cause is not controlling in federal 
court. 


KESLEY vs. UNITED STATES. 
No. 5897. 
47 F. (2d) 453 
Circuit Court of Appeals, Fifth Circuit. 
March 5, 1931. 

Language of trial judge’s statement to hung jury 
as certified by him can alone be considered on appeal. 

Jurors’ disagreement does not curtail judge’s right 
to help them fairly and temperately under circum- 
stances clearly leaving decision of facts to them and 
without coercion. 

Comment by trial judge, reflecting on members of 
hung jury, are not permissible. 

Judge’s statement to hung jury that some jurors 
had forgotten charge as to their oaths held reversible 
error, in view of conflicting evidence as to defendant’s 
guilt. 


FLORIDA TELEPHONE CORPORATION vs. 

FLORIDA RAILROAD COMMISSION et al. 

No. 5882. 
47 F. (2d) 467. 
Circuit Court of Appeals, Fifth Circuit. 
March 6, 1931. 

Discount, at which telephone company sold pre- 
ferred stock for money to buy property, is not ele- 
ment of value for rate-making purposes. 

While telephone company had burden of proving 
value of its property for rate-making purposes, there 


was no presumption in favor of state commission’s evi- 
dence thereof. 

In fixing telephone rates, court erred in adopting 
estimate of depreciation, based on annual increase in 
number of telephones, instead of observed conditions. 

Telephone company’s uncollectible revenue for pe- 
riods during which stoppage of service was prohibited 
held deductible from apparent revenue in fixing rates. 

Allowance in fixing telephone rates for reclassify- 
ing services following increases held properly refused. 
in absence of sufficient evidence as to what changes 
would occur. 

Allowance for increase of employees’ wages in 
fixing telephone rates held properly refused, in absence 
of evidence of increased or proper wages. 

Apportionment of telephone company’s property 
between interstate and intrastate services should be 
considered in fixing rates. 


RYAN vs. CONTINENTAL CASUALTY CO. 
No. 5869. 
47 F. (2d) 472. 
Circuit Court of Appeals, Fifth Circuit. 
March 10, 1931. 

Burden was on plaintiff in action on accident pol- 
icy to prove that insured’s death resulted solely from 
accident. 

Insured’s death was not caused solely by acci- 
dent, if it would not have caused death, except for 
previously existing disease or infirmity, which was ag- 
gravated by or aggravated effect of accident. 

Evidence held insufficient to take to jury question 
where insured’s death resulted solely from accident. 

The evidence indicated that insured was af- 
flicted with some serious internal ailment or de- 
fect before and at time ef accident, and that such 
ailment or defect caused or proximately contrib- 
uted to his death. 


LANGFORD et al. vs. BOND REALTY CORPORA- 
TION et al. 
No. 6030. 
47 F. (2d) 480. 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 16, 1931. 

State court judgment has no other effect as res 
judicata in federal court than it would have in state 
courts. 

Denial of deficiency decree in foreclosure proceed- 
ings did not bar proof of claim on note in subsequent 
bankruptcy (11 USCA § 103 (a) (1); Laws Fla. 1927, 
11993, § 1). 

Laws Fla. 1927, c. 11993 § 1, providing that 
an entry of deficiency decree in foreclosure suit 
in case deficiency should exist shall be within 
sound judicial discretion of court, has been held 
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by state court as not bar in subsequent suit at 

law to recover balance due on notes, so it would 

necessarily follow that denial of such deficiency 
decree was not bar to proof of claim on notes in 
bankruptcy. 

Assignments to admission of evidence not setting 
forth evidence complained about nor objection made to 
admission presented no question for decision (Circuit 
Court Rule XI). 


AMERICAN TRUST CO. vs. BUTLER. 
No. 5829. 
47 F. (2d) 482. 
Circuit Court of Appeals, Fifth Circuit. 
Feb. 16, 1931. 

All questions and contentions properly involved 
in cause of action are res judicata in subsequent iden- 
tical proceeding. 

“Estoppel by judgment” arises with respect to 
particular rights or questions actually litigated, though 
cause of action is different. 

Denial of deficiency decree as against mortgagor 
did not prevent subsequent recovery on notes as against 
purchaser assuming mortgage. 

Obligation of purchaser to pay mortgage 
whether considered as cause of action at law or 
in equity arose out of a different contract than 
original notes, made at a different time on dif- 
ferent consideration, so that adjudication on mort- 
gage and upon notes decided nothing; touching lia- 
bility of purchaser, regardless of whether distinct 
cause of action might have been litigated therein. 
One claiming estoppel by judgment has burden of 

showing that question was in fact litigated and decided 

Mere refusal of deficiency decree against purchas- 
ers assuming mortgage was not adjudication on merits 
preventing recovery on notes in action at law. 

Under Florida statutes relating to deficiency 
decree in foreclosure proceeding, deficiency may 
or may not be allowed in discretion of court. 
Words “subject to lien or mortgage which parties 

agree to pay” constituted clear promise to pay amount 
named therein. 

Fact that assumption of mortgage is written into 
deed sufficiently imports that it is part of considera- 
tion therefor. 

Written instruments can always be applied by 
parol identification of their subject-matter. 

Question whether suit was properly one at law 
or in equity, and whether it should have been trans- 
ferred to equity docket, was waived by agreeing on 
facts. 

Any error in transfer of case to equity docket was 
harmless, in view of agreement on facts. 


CLAUGHTON vs. ATLANTIC COAST LINE R. CO. 
No. 5844. 
47 F. (2d) 679. 
Circuit Court of Appeals, Fifth Circuit. 
March 11, 1931. 

Under Florida statute, burden of proving death is 
on plaintiff suing railroad therefor, but burden of dis- 
proving negligence is on defendant (Comp. Gen. Laws 
Fla. 1927, § 7051). 

Comp. Gen Laws Fla. 1927, § 7051, declares 
railroad company liable for any damage to persons 
or property by running of locomotive or cars, un- 
less it shows that its agents exercised reasonable 
care; presumption being against company. 
Evidence of negligence in running train across 

street held to preclude directed verdict for railroad in 
action for deat hof contributorily negligent automobilist 
(Comp. Gen. Laws Fla. 1927, § 6592, 7051, 7052). 

There was evidence of negligence in running 
the train at excessive and dangerous speed across 
a much-traveled street, not blowing the whistle or 
ringing the bell, and not having the engine under 
such control that the train could be stopped before 
reaching the crossing. 


BROWN vs. UNITED STATES. 
No. 5883. 
47 F. (2d) 681. 
Circuit Court of Appeals, Fifth Circuit. 
March 12, 1931. 

Person may resist officer without knowledge or 
reasonable grounds to believe that he is committing 
offense with force necessary to prevent arrest with- 
out warrant. (Cr. Code § 65 (18 USCA § 121)). 

Charge that defendant was bound to submit, if 
he knew that one searching his automobile was prohi- 
bition officer, held erroneous. 

It was undisputed that defendant knew the 
searcher’s official position and that there was 
armed and forcible resistance. 

Charge that search of automobile without warrant 
on report that liquor would be transported to filling 
station was justified held erroneous. 


SYMONETTE et al. vs. UNITED STATES. 
No. 5901. 
47 F. (2d) 686. 
Circuit Court of Appeals, Fifth Circuit. 
March 6, 1931. 

In prosecution for conspiracy to import liquor, 
instruction authorizing jury to consider whether boat 
was British or American, and whether seizure was 
legal or illegal, held properly refused. 

In prosecution for conspiracy to import liquor, 
permitting secondary evidence of contents of crew lists 
of seized vessel held error. 
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Conspiracy may be proved by circumstantial evi- 
dence. 

Court has jurisdiction of conspiracy charge if evi- 
dence shows either unlawful agreement was entered 
into or overt act committed within its jurisdiction. 

In prosecution for conspiracy to import liquor, 
evidence held insufficient for jury on question whether 
conspiracy was entered into or overt act committed 
within jurisdiction of court. 


FLORIDA GUARANTEED SECURITIES, INC.. vs. 
M’ALLISTER et al. 
No. 728. 
47 F. (2d) 762. 
District Court, S. D. Florida. 
March 4, 1931. 

Unconditional judgment in federal equity case is 
within scope of statute authorizing execution on judg- 
ment as provided by state laws (28 USCA § 727). 

28 USCA § 727 provides, in substance, that 
party recovering judgment in any common-law 
cause in any federal District Court shall be entitled 
to similar remedies by execution to reach property 
of judgment debtor as are provided in like causes 
by state laws, or by any such laws which may be 
subsequently enacted and adopted by general rules 
of District Court. 

It is fundamental that court which is competent 
to render judgment is competent to enforce it. 

Words “‘in the hands of,” used in Florida statute 
relating to proceedings supplementary to execution, 
mean, in effect, “in the possession of” (Comp. Gen. 
Laws Fla. 1927, § 4548). 

Comp. Gen Laws Fla. 1927, § 4543, provides, 
in substance, that court in proceedings supple- 
mentary to execution may order any property of 
judgment debtor not exempt from execution “in 
the hands of either himself or any other person 
or due to the judgment debtor, to be applied to- 
ward the satisfaction of the judgment.” 

Florida statutes governing proceedings supple- 
mentary to execution should be given liberal construc- 
tion (Comp. Gen. Laws Fla. 11927, $$ 4540-4549). 

Florida statute, authorizing court in proceedings 
supplementary to execution to order “property” ap- 
plied to satisfaction of debt, refers to both real and 
personal property (Comp. Gen. Laws Fla. 1927, § 4543). 

Court, under Florida statute governing proceed- 
ings supplementary to execution held authorized to 
make orders necessary to subject “property or prop- 
erty rights,” which includes real estate, to satisfac- 
tion of execution (Comp. Gen. Laws Fla. 1927, § 4548). 

Comp. Gen. Laws Fla. 1927, § 4548, relating 
to proceedings supplementary to execution, pro- 
vides that any judge having any such proceeding 


before him may make “any such orders as within 
his discretion may seem meet in regard to carry- 
ing out the full intent and purpose” of statute “‘to 
subject any property or property rights of any 
defendant to the satisfaction of any execution 
against him.” 

Court, in proceedings supplementary to execu- 
tion under Florida statute, seeking to subject realty to 
satisfaction of execution, must provide such procedure 
as will give all claimants a hearing (Comp. Gen. Laws 
Fla. 1927, § 4548). 

Florida statutes governing proceedings supple- 
mentary to execution are substitute for creditors bill 
in equity (Comp. Gen. Laws Fla. 1927, $$ 4540-4549). 

Court in proceedings supplementary to execution 
under Florida statutes is under duty to summons all 
adverse claimants to realty and require them to set 
up their rights (Comp. Gen. Laws Fla. 1927, §§ 4540- 
4549). 

In proceedings supplementary to execution under 
Florida statutes, judicial process must be observed, all 
parties in interest brought before court, and proper 
trial had (Comp. Gen. Laws Fla. 1927, §$ 4540-4549). 


JOCKMUS vs. CLAUSSEN & KNIGHT, INC. 
No. 1526. 
47 F. (2d) 766. 
District Court, S. D. Florida. 
Aug. 6, 19390. 

Knowledge of purchaser of note that considera- 
tion therefor was executory contract does not prevent 
him from becoming bona fide holder for value. 

Holder of notes taken in pledge with knowledge 
that consideration therefor was executory sales con- 
tract held, nevertheless, holder in due course against 
whom defense of nonperformance of contract was un- 
available. 

The holder of the notes had notice of the 
terms of the contract of purchase at the time 
of taking the notes as pledged, and at that time 
the payee had not in any way breached contract 


with the maker, and there was nothing to give 


notice of any anticipated breach. The terms of 
the contract were that, when the notes were paid, 
payee would deliver to the maker good title to the 
property purchased. Defense was that the payee 
corporation became insolvent and unable to per- 
form and had in fact lost title by foreclosure to 
the property agreed to be conveyed. 

Federal courts exercise judgment, independent of 
state courts, upon questions of general law. 

Recital of consideration, though indicating exec- 
utory undertaking, neither affects note’s negotiability 
nor puts purchaser upon duty to inquire whether coun- 
ter promise has been performed. 
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ALKAZIN vs. WELLS et al. 
No. 919. 
47 F. (2d) 904. 
District Court, S. D. Florida. 

Certificate of public convenience and necessity 
was legally demandable from interstate bus operator 
as prerequisite of use of highways (Laws Fla. 1929, 
c. 13700; Const. U. S. art. 1, § 8, cl. 3, and Amend. 
14). 

Payment of nondiscriminatory mileage tax was 
enforceable against interstate bus operator as reason- 
able compensation for use of highways (Laws Fla. 
1929, c. 13700; Const. U.S. art. 1, § 8, cl. 3, and Amend. 
14). 

Uniform regulations reasonably necessary for pro- 
tection of safety and comfort of travelers were en- 
forceable against interstate bus operator (Laws Fla. 
1929, c. 13700; Const. U.S. art. 1. 8 cl. 3, and Amend. 
14). 

Interstate bus operator could be required to give 
bond for protection of persons other than passengers 
sustaining injuries due to negligence while using state 
highways (Laws Fla. 1929, c. 13700; Const. U. S. art. 
1, § 8, cl. 3, and Amend. 14). 

Interstate bus operator held not entitled to in- 
junction enabling him to avoid compliance with valid 
statutory provisions constitutionally enforceable 
against him (Laws Fla. 1929, c. 13709; Const. U. 8S. 
art. 1, § 8, cl. 3, and Amend. 14). 

Laws Fla. 1929, c. 18700 providing for super- 
vision and regulation of those controlling, oper- 
ating, or managing motor vehicles used in trans- 
porting persons or property for compensation 


over public highways, had been construed by State | 


Railroad Commission as applicable to carriers 
engaged exclusively in interstate commerce only 
in specific particulars, so as to require such car- 
riers to apply for and obtain certificate of public 
convenience and necessity, pay prescribed mileage 
tax, and obey all statutory or authorized admin- 
istrative police regulations to govern movement 
of vehicles over highways. 


BURNS MORTG. CO., INC., vs. BOND REALTY 
CORPORATION et al. 
No. 6031. 
47 F. (2d) 985. 
Circuit Court of Appeals, Fifth Circuit. 
March 6, 1931. 
Rehearing Denied April 24, 1931. 

Issue whether transfer of notes and land was sub- 
sequent to bankruptcy and for benefit of relatives of 
bankrupt held immaterial. 

Objection was made that the transfer was made 
subsequently to the bankruptcy, and for the use and 
benefit of brothers and sisters-in-law of bankrupt in 


a collusive effort to prove claims and through them to 
control the administration and exhaust the estate. 
No question of innocent holder for value of the notes 
was involved, however, and the claims were neither 
better nor worse in the hands of the transferee than 
they would have been otherwise. 

Bankruptcy courts have jurisdiction in equity as 
well as at law (11 USCA § 11). 

Vendor not in fatal default at time of bankruptcy 
and entitled to specific performance may insist on 
right to convey within reasonable time and prove debt 
for purchase money. 

Trustee in bankruptcy may tender purchase price 
to vendor and insist on conveyance. 

Vendor cannot demand payment when it is not 
within his power to make good title which he has 
agreed to make. 

It is common knowledge that depreciation in Flar- 
ida land was enormous during three and one-half years 
preceding December 11, 1929. 

In bankruptcy proceeding there was no error in 
refusing proof of purchase-money notes as matter of 
right, in view of vendor’s delay in making good title 
as agreed (11 USCA §§ 35, 103 (a) (1), and 103 (a) 
(4). 

The land contract fully matured on the default 
in payment of the first note in May, 1926, and all notes 
then became due. Then, and at all times up to Decem- 
ber 11, 1929, which was long after filing of bankruptcy 
petition, vendor was not ready and able to perform 
because of mortgage on land, and in order to have 
specific performance vendor must have been able to 
tender performance. 

Equities growing out of land contracts involving 
rights of bankrupt estate and purchasers from bank- 
rupt cannot be handled in contest between creditors 
of bankrupt before election of trustee (11 USCA 11 
(2). 


COCHRANE et al. vs. W. F. POTTS SON & CO. INC., 
et al. 
No. 5810. 
47 F. (2d) 1026. 
Circuit Court of Appeals, Fifth Circuit. 
March 18, 1931 
Rehearing -Denied April 24, 1931. 

Federal court, having inprovidently and without 
jurisdiction taken possession of securities, should 
surrender them to successor trustees duly appointed 
by state court. 

Where property has been taken possession of, and 
receiver appointed by federal court without jurisdic- 
tion, court upon ascertaining such fact, should release 
pronerty. 

“here diversity of citizenship did not exist be- 
tween intervener and defendants, federal court did not 
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acquire jurisdiction to determine issues presented be- 
tween them. 


CORY vs. LOGAN COAL & SUPPLY CO. 
No. 5854. 
48 F. (2d) 28. 
Circuit Court of Appeals, Fifth Circuit. 
-April 1, 1931. 
Rehearing Denied April 24, 1931. 

Complaint, in action for breach of contract, alleg- 
ing contract for purchase of certain number of car- 
loads of coal at certain price per ton, without alleg- 
ing number of tons in carload, was demurrable. 

Fault of duplicity in declaration may be reached 
at common law only by special demurrer. 

Pleading over instead of demurring waives defect 
of duplicity in declarations. 

Pleas filed in answer to duplicitous declaration, to 
be good, must answer both matters. 

Failure to file motion for compulsory amendment 
in accordance with state law waived any duplicity in 
declaration (Rev. Gen. St. Fla. 1920, § 2627, 2630). 

Under Rev. Gen St. Fla. 1920, § 2627, special 
demurrer is abolished, and duplicity is apparently 
to be reached by compulsory amendment, if the 
defendant is embarrassed in his defense thereby. 

Rejection of replication to pleas which set up no 
new matter, but merely traversed allegations of decla- 
ration, was not error. 

Evidence, in suit to recover damages for breach of 
contract to purchase coal, held for jury. 

Time for delivery in contract for sale of merchan- 
dise when fixed therein is of essence of contract. 


If contract for sale of merchandise is silent as to’ 


time for delivery, reasonable time is supposed by law 
to have been intended. 

Contract for sale of coal, fixing time of shipment 
“as fast as we can” and as “soon as possible,” re- 
quired diligence and good faith in securing prompt de- 
livery. 

Purchaser of coal electing to continue contracts 
at time it had right to discontinue them because of 
delay waived right. | 

Court, where there is commingling of two causes 
of action in declaration, and proof fails as to one, 
may not ignore other which evidence supports. 


NICHOLS et al. vs. UNITED STATES. 
No. 6019. 
48 F. (2d) 46. 
Circuit Court of Appeals, Fifth Cireuit. 
March 30, 1931. 
Count in indictment may make reference to an- 
other count to avoid repetition. 
Several counts in indictment for using mails to 
defraud, though first count only set forth fraudulent 


plan and others merely make reference thereto, held 
sufficient. 

The first count of an indictment for using 
mails to defraud set forth fraudulent plan fully, 
but remaining counts did not repeat fraudulent 
plan. Each of remaining counts, after a formal 
preamble as to time and venue of acts, recited: 
“Said defendants so having devised said scheme 
and artifice to defraud” named insurance company 
“as hereinbefore set forth and described, in pur- 
suance of said scheme, etc.” 

In prosecution for using mails to defraud by pro- 
curing issuance of life policy to fictitious ; person, 
evidence held sufficient for jury on question of guilt 
of several defendants. 

In prosecution for using mails to defraud by pro- 
curing issuance of life -policy to fictitious person, 
cashier’s checks mailed in payment of premium held 
admissible as part of res gestae. 

Cashier’s checks, each of which came through 
post office at place at which one of defendants 
resided, were admissible, though they had noth- 
ing on them or accompanying them to show who 
sent them; such fact going to weigkt of evi- 
dence, not its admwsibility. 

In prosecution for using mails to defraud by pro- 
curing issuance of life policy to fictitious person, tes- 
timony of competent persons showing: no knowledge of 
insured held admissible. 


Testimony of persons at place at which al- 
leged fictitious insured was supposed to have re- 
sided, was to effect that they had never known 
such person, and that his name was not in the 
city directory, or telephone book, and that they 
were unable to learn of him by inquiry. 

In prosecution for using mails to defraud by pro- 
curing issuance of life policy to fictitious person, tes- 
timony showing one of defendants appeared nervous 
during investigation of alleged accidental drowning 
of insured held admissible. 


Alleged fictitious person to whom policy of 
life insurance was issued was supposed to have 
been drowned while on a fishing trip with some 
of the defendants. Testimony complained of tend- 
ed to show that one of defendants became ner- 
yous while investigation was in progress touch- 
ing boat used on fishing trip, and was admissible 
under rule that, where impressions giving rise 
to conclusion cannot be given to jury so as to 
enable them to draw proper conclusion as well 
as witness, conclusion of witness in connection 
with best details of his observation is allowable. 
In prosecution for using mails to defraud by pro- 

curing issuance of life policy to fictitious person, evi- 


dence showing defendant’s inquiry whether certain ~ 
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person would like to make some money held admis- 
sible. 

Testimony tended to show that one of de- 
fendants inquired at certain town as to the moral 
character of a female stenographer of a friend 
of his and whether she would be interested in 
making some money. Such’ testimony was ad- 
mitted as tending to show that defendant was 
seeking a widow for the alleged fictitious per- 
son. 

Testimony of physician and others who had long 
experience with drowning and drowned persons as to 
behavior of body held admissible; being proper field 
for expert testimony. 

Qualification as expert witness may come from 
experience as well as special education. 


BLACKSHEAR MFG. CO. vs. UMATILLA FRUIT CO. 
No. 5979. 
48 F.. (2d) 174. 
Circuit Court of Appeals, Fifth Circuit. 
March 24, 1931. 

Under common-law forms which obtain in Flor- 
ida, counts for negligence and bad faith of salesman 
in extending credit sounded in case rather than as- 
sumpsit (Rev. Gen. St. Fla. 1920, §$ 2585, 2656). 

Evidence held to take to jury question of sales- 
man’s negligence and bad faith in extending credit. 

Law exacts of every agent and employee diligence, 
good faith, and obedience to instructions, and holds 
him liable for failures therein that occasion damage. 

In action against salesman for negligence in ex- 
tending credit, opinion whether ordinary business man 
would have credited customer held inadmissible. 

The court permitted witnesses to testify to 
the actual financial status of each customer, and 
to his reputation in the community, but properly 
refused to permit witnesses to express opinion 
whether business man of ordinary prudence would 
have credited such customer. 

Assignment respecting exclusion of letter cannot 
be considered where failing to set out substance of 


evidence (Rule 11 of Circuit Court of Appeals for Fifth 
Circuit). 


THE CARLTON UNITED STATES SHIPPING 
BOARD et. al. vs. GLASGOW SHIPOWNERS’ CO., 
Limited, et al. 

THE, GIBRALTAR. 

48 F. (2d.) 193. 

No. 5918. 

Circuit Court of Appeals, Fifth Circuit. 

April 1, 1931. 

Overtaking vessel held soley at fault in collision 


in attempting to cross overtaken vessel’s bow in dock- 
ing. 
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Both vessels had been anchored practically 
abreast, and overtaken vessel left her an- 
chorage to east of overtaking vessel three min- 
utes before overtaking vessel, which was destined 
for a berth to the east of overtaken vessel. Un- 
der such circumstances, it would have been usual 
and proper for overtaking vessel to swing in wide 
arc and go completely around course of overtaken 
vessel to come up in position where she could 
run into her dock. Instead of doing so, she swung. 
in a smaller arc and proceeded at greater speed 
than overtaken vessel, and came up on overtaken 
vessel’s port side. 


BOYETT vs. UNITED STATES. 
No. 6998. 
48 F. (2d) 482. 
April 8, 1931. 

Circuit Court of Appeals may in proper case notice 
plain error appearing on record (28 USCA § 391; Cir- 
cuit Court of Appeals Rule 11). 

Presumption of guilt as accessory may arise in 
absence of exonerating evidence, when still is in oper- 
ation on premises of person, and facts indicate his 
knowledge and consent. 

Mere knowledge that offense is being committed is 
not equivalent to participation with criminal intent. 

Consent to offense with knowledge thereof war- 
ranting conviction is always question for jury. 

Defendant is not only entitled to benefit of reas- 
onable doubt existing in minds of all jurors, but also 
in mind of any individual juror. 

Judge in delivering additional charge, when it 
is apparent that doubt exists in minds of jury, should 
exercise caution and refrain from indicating opinion. 

Judge has duty of refraining from any intimida- 
tion or coercion of jury. . 

Consent is not necessarily to be implied from fact 
that one with knowledge of offense does not report it 
to proper authorities or take steps to prevent it. 

Charge in liquor prosecution held erroneous as 
taking away from jury any question as to defendant’s 
consent to operation of still on his premises. 

Charge was to effect that if defendant knew 
that still was in his house on his property as stated 
by government witnesses, and in operation there, 
and took no steps to stop it, he would be equally 
guilty with person or persons so operating distil- 
lery under charge the court had previously given 
in regard to principal and accessory. 

Remarks of court on jury’s return for additional 
instructions held erroneous as tending to deprive de- 
fendant of fair trial. 

Court remarked, at time jury returned for 
additional instructions, that it did not seem that 
there should be any great difficulty in arriving at a 
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verdict, and instructed the marshal to prepare sup- 
per for jury and a place for them for the night 
and let them consider verdict after supper and 
until bedtime, and then permit them to retire 
until morning and ‘after breakfast to return to 
jury room for further consideration of verdict. 


DAVIS vs. M’NAIR. 
No. 5938. 
48 F. (2d) 494. 
April 14, 1931. 

Bank agreeing to purchase bonds for savings de- 
positor with money deposited held amount thereof in 
fiduciary capacity to pay for bonds. 

Title to bonds, purchased by bank for bank agree- 
ing to buy them for savings depositor with money de- 
posited, vested in latter bank and was transferred in 
equity to depositor. 

Bank purchasing bonds for bank agreeing to buy 
them for savings depositor with money deposited held 
possession thereof, through former bank, as agent, 
for depositor, subject to liens for balance of price and 
cost exceeding deposit. 

Savings depositor, for whom bank agreed to pur- 
chase bonds with money deposited, could enforce in 
equity his right to such application of deposit, though 
intermingled with bank’s general funds. 

Savings depositor, for whom bank agreed to pur- 
chase bonds with money deposited, held entitled to 
preference against bank’s general funds in receiver’s 
hands, as against contention that they were not in- 
creased thereby. 


Claims of bank, not party to suit against receiver 
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of bank ordering purchase of bonds by claimant for 
savings depositor, cannot be determined therein. 
Allegations that bank’s funds were not reduced 
before passing into receiver’s custody or subject to 
other preferential claims held not requisite to suffi- 
ciency of bill to enforce rights of savings depositor, 


for whom bank agreed to purchase bonds with money 
deposited. 


UNION INDEMNITY CO. et al. vs. FLORIDA 
BANK & TRUST CO. 
No. 945-M. 
48 F. (2d) 595. 
District Court, S. D. Florida. 
March 17, 1931. 

Federal court has jurisdiction of suits by sureties 
on insolvent state bank’s bonds as depository of bank- 
rupt’s funds to establish preferred claims thereto (31 
USCA §§ 191, 1938). 

Trustee’s possession of bankrupt’s funds is that 
of bankruptcy court; trustee being only court’s agent. 

As respects priority, title to bankrupt’s money, de- 
posited in bank by trustee, vests in latter, and money is 
considered as in bankruptcy court’s custody. 

As respects priority of deposits, property is in 
“custodia legis” when subject to official custody of 
judicial executive officer. 

Obligation of insolvent state bank as depository of 
bankrupt’s funds is debt due United States, and hence 
entitled to preference (31 USCA §§ 191, 193). 

Statute providing that insolvent’s debts to United 
States shall be first satisfied should be liberally con- 
strued (31 USCA § 191). 
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The topic of this paper is one which has not as 

yet had the attention of our Supreme Court. Why this 
question has not been presented to our appellate tribu- 
nal is indeed strange, for such an act must have taken 
place many times since the first Court of this State 
appointed the first Guardian, Executor, Administrator 
or other fiduciary. The fact that this point has not 
been presented to the Supreme Court becomes stranger 
when we consider the importance of this power, or 
lack of it, in our Courts. Whether this power is pos- 
sessed by our Courts is of the utmost interest to at- 
torneys for Sureties, and to attorneys for beneficiaries. 
The fact that it is strange that there is a lack of pro- 
nouncement upon this subject by our appellate court 
may be peculiar to the writer, for the position taken 
herein may have been universally accepted or rejected 
by the bar and courts of the first instance, and the 
writer may be late with a long settled but unrecorded 
question. 
The question herein discussed came to our at- 
tention through the channels of litigation wherein we 
had to determine whether the power above stated was 
pcessessed by the County Court. After we had reached 
the conclusion herein set forth we made inquiry of 
several County Judges, members of the bar, and rep- 
resentatives of Surety Companies, and were advised 
that it was a common if not universal practice of the 
County Judges of this State to assume this power, 
and to release sureties in the manner set forth in the 
hypothetical case hereinafter pictured. If our conclu- 
sion as to the existence of this power is correct, the 
County Judges of this State have been exercising a 
jurisdiction which they do not possess and material 
rights of beneficiaries have been violated. Pending 
final determination of this question by our Supreme 
Court it may be of some assistance, to the bar, if only 
by way of suggesting possible objections, to have the 
benefits of our study of this question. 


minds of the bar let us assume a hypothetical case. 

A is appointed by the County Judge of Hillsbor- 
ough County Guardian of B, a minor. In compliance 
with the statute A files a bond with X as corporate 
surety. A year later A petitions the Court to allow him 
to substitute for the first bond a new bond with Y and 
Z as individual sureties, the petition alleging that the 
premiums on X’s bond are a hardship on the Estate. 
The petition is granted, and X discharged. Two years 
thereafter A’s return shows a shortage, and a new 
Guardian is appointed. A can not pay the shortage and 
Y and Z are insolvent. 


In order to bring this question more clearly to the 
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THE POWER OF THE PROBATE COURT TO RELEASE A SURETY ON THE FILING 
: OF A NEW BOND 


By JOHN J. TWOMEY, of the Tampa Bar. 


If we consider this imaginary case which has and 
will occur in every-day practice, we will see that it. 
gives rise to questions which are of vital interest to 
all lawyers whether they represent surety companies 
or beneficiaries. All these questions will be decided 
upon determining whether the order of the Court sub- 
stituting the bonds, and discharging the first surety 
was valid, or in excess of the power of the Court. 

We have taken as our case one in the County 
Judge’s Court, or Probate Court, involving a Guardian 
of a minor, but the principles herein set forth apply 
to other Courts and fiduciaries. We have selected a par- 
ticular set of facts in order to make this paper as clear 
and succinct as possible. 

If the order of the County Judge substituting the 
bonds and releasing the first surety was valid and 
within his power, then the liability of X is terminated. 
and it is in no way liable for the subsequent miscon- 
duct of A. 

If the order of substitution and release is void. 
then the liability of X is still existing, and X is ac- 
countable for the shortage of A, and the Estate is 
liable to X for the agreed premiums until the liability 
under the bond has been properly terminated either 
by performance of its terms or by limitation. 

Our Supreme Court has held, in the case of Sum- 
ner Lumber Company vs. Hill, 60 So. Page 755: “The 
jurisdiction of Courts is regulated by the Constitution 
or by the statutes enacted pursuant to the Constitu- 
tion.” 

And in the case of the First National Bank of St. 
Petersburg, et al. vs. MacDonald, 131 So. Page 596, that 
the Probate Court is one of limited jurisdiction. 

An examination of the statutes shows that the 
jurisdiction of the County Judge over the estates of 
infants is purely statutory, and that the statutes and 
the Constitution, no where, either directly or indirectly, 
or by inference, confer auhority on the County Judge 
to release a Surety on the bond of a Guardian, once 
such bond has been filed and approved. This will be 
shown later by citation of authorities. The court, in 
the absence of a statute, is powerless to release a sure- 
ty except with its consent, and that of the beneficiary, 
or party to be protected by the bond. Again, the bene- 
ficiary takes a vested interest in the bond, of which 
he cannot be deprived, except with his consent, and. 
obviously, infants cannot give such consent. 

Before going into the citation of authorities on 
the foregoing proposition it is necessary to refer to 
the statutes dealing with the appointment of Guard- 
ians, and the giving of bonds. . 
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Section 5194—Compiled General Laws of Florida, 
1927, provides as follows: 

“JURISDICTION—The County Judge shall have 
jurisdiction of the settlement of estates of decedents 
and minors; to take probate of wills; to grant letters 
testamentary, or administration, and of guardianship, 
and to discharge the duties usually pertaining to courts 
of probate.” 

Section 5886—Compiled Gejieral Laws of Florida, 
1927, provides as follows: . 

“GUARDIAN TO GIVE SECURITY.—The County 
Judge shall take good security of all guardians ap- 
pointed by him for the estate of orphans committed 
to such guardians, and if any County Judge shall fail 
to take good security for all guardians appointed by 
him for the estates of orphans committed to such 
guardians, he shall be individually liable for any loss 
from insufficient security, which liability may be en- 
forced by an action of debt in any court of competent 
jurisdiction, if it shall appear that such security was 
insufficient at the time it was taken.” Section 5888, 
Compiled General Laws of Florida, 1927, provides as 
follows: 

“GRANT OF JURISDICTION.—The County Judge 
shall have power to take cognizance of all matters 
concerning infants and their estates, to hear and de- 
termine complaints of wards against their guardians, 
to require of guardians security, or additional security, 
when necessary; to displace them, and to make such 
orders as to the said county judges may seem equitable 
and right relating to the estate. They shall require of 
guardians, from time to time, inventories of their 
wards’ estates, and accounts of profits and disburse- 
ments, and shall make such orders as to them shall 
seem just; and they may enforce their orders in a 
summary way by attachment for contempt.” 

The provision of the Constitution of the State of 
Florida regarding jurisdiction of County Judges, in 
regard to estates of minors, is the same as that set 
forth in Section 5194, Compiled General Laws of Flor- 
ida, 1927; That Section referring to the jurisdiction of 
the County Judge is Article 5, Section 17. 

The above referred to provision of the Consti- 
tution, and the statutes above quoted, are all the sta- 
tutes and constitutional provisions pertaining to the 
jurisdiction of a County Judge over estates of minors, 
and his power regarding securiy to be given by guard- 
jans. 

The powers above set forth in the above referred 
to constitutional provisions, and the statutes, above 
quoted, are general in their character, and are similar, 
if not identical, to the provisions of the statutes and 
constitution of the States from which the following 
cases are cited. 

The general doctrine applicable to the powers of 
the County Judge, or Judges of Courts, to release 
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sureties upon a bond given by a person in a fiduciary 
capacity is set forth in the following authorities from 
which we quote: 50 Corpus Juris, Page 190, Para- 
graph 319: 

“A court does not have power to release sureties 
on the bond of a person acting in a fiduciary capacity 
except it be done in accordance with the provisions of 
a statute conferring such power. Unless so released, 
a bond once approved remains operative as a security 
until its conditions are performed, or its penalty ex- 
hausted, or until barred by the statute of limitations. 
In the case of statutory bonds in judicial proceedings, 
the court cannot, unless a statute provides otherwise, 
or unless with the consent of the parties interested, 
discharge the bond or release the surety. Where a 
statutory provision authorizes the release of a surety, 
such provision must be strictly complied with, in order 
that the release may be effective. So where a statute 
provides that the surety may apply for a release, or 
contemplates that the initial step for obtaining a re- 
lease must be taken by the surety, the proceedings ask- 
ing for his discharge generally must be on his pe- 
tition.” 

Woerner (The American Law of Administration) 
Third Edition, Volume 2, Page 843: 

“The Probate Court cannot, however, relieve a 
surety from liability, save in pursuance of some sta- 
tutory provision, which must be strictly complie 
with.” . 

The above authorities hold that a Court cannot 
release the sureties on a bond of a principal acting in 
fiduciary capacity, in the absence of an enabling sta- 
tute, and we have seen from the constitutional provi- 
sion and the quoted statutes that there is no statuory 
or constitutional provision giving such power to the 
County Judge. 

This doctrine, viz. that the County Judge has no 
inherent power to enter such order has been upheld 
in the following States: 

PENNSYLVANIA, WISCONSIN, MARYLAND, 
TENNESSEE, GEORGIA, ALABAMA, ILLINOIS, 
NEW YORK, MICHIGAN, MISSISSIPPI, MISSOURI, 
ARKANSAS, OHIO, NORTH CAROLINA, SOUTH 
CAROLINA, INDIANA, KENTUCKY, OREGON. 
WEST VIRGINIA, and MAINE. 

In Pennsylvania there is a Statute authorizing the 
Orphans’ Court to release a surety on a bond on the 
petition of the surety, upon the execution by the fi- 
duciary of a new bond. The Legislature has provided 
relief from future liability by a substitution of sure- 
ties. The Supreme Court of that State before the Stat- 
ute providing for the release of sureties was passed, 
held that the power to release a surety, after the bond 
is given, is not implied in the power to compel an ex- 
ecutor to give a bond; that it is a mistake to treat 
such a bond as only a guaranty to the Orphans’ Court; 
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that the Court has not authority to release the bond 
and discharge the surety without the consent of all 
the parties interested, and that as to those who had not 
consented to the discharge the release of the bond by 
the Court was a mere nullity. 

In Re: New Comers Appeal—7 Wright 43. 

In Maryland, prior to the passage of the Act of 
1902, there was no statutory provision for the release 
of sureties, and in an early case (1823) the Court of 
Appeals held that the sureties on a Guardian’s bond 
are not released from their responsibility to the ward, 
where on their application for counter-security a new 
bond is executed with other securities, although the 
Orphans’ Court by their order endeavored to release 
the former securities. . 

M’Math vs. State, etc. 6 B. & J. 98. 

The Supreme Court of Georgia held that the 
surety on a Guardian Bond can obtain no discharge 
without a petition, as required by the Statute, and that 
such surety MUST sue in this manner for his dis- 
charge; that an order of release not based on such a 
proceeding, but simply accepting a new bond in place 
of the old one and discharging a former surety is void. 
Furthermore, unless it appears affirmatively from the 
record that the jurisdictional facts exist, no presump- 
tion will be made that the statutory requirement has 
been followed. 

Dupont vs. Mayo. 56 Ga. 394. 

The Supreme Court of Alabama has given this 
question careful consideration, basing the decision upon 
jurisdictional grounds and also upon the rights of the 
beneficiaries in the indemnity afforded by the bond. 
The Court in the case of Jones vs. Ritter’s Admin- 
istrator decided that the sureties on the bond of an 
Administrator are not discharged by the execution of 
a new bond under order of the Probate Court, unless 
the new bond was required on their application, and 
when the record does not show that the new bond 
was required on the application of one or more of 
the sureties. a recital in the order approving the new 
bond, that the sureties on the former bond are dis- 
charged as to the future is unauthorized by law and 
of no effect. And although a Probate Judge may, when- 
ever he finds it requisite, cause an administrator to 
give an additional bond, he has no power when it has 
been executed. without the application of a surety to 
be released, to decree the discharge of a former bond 
and thus DEPRIVE CREDITORS, LEGATEES. HEIRS 
AND DISTRIBUTEES OF THE BENEFIT OF A SE- 
CURITY THAT HAD BEEN PROVIDED FOR 
THEM. 

Jones vs. Ritter’s Administrator—56 Ala. 270. 
The case of Richter vs. Leiby Estate, 77 N. W. 
745 (Wisc.), probably contains the best fundamental 
discussion of any case to which we have had reference. 
(A reading of the entire reported case is suggested). 
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In this case, one, Wroe, was appointed administrator 
and gave bond with Elias Rhodes and Jonathan Leiby 
as sureties. Later a new bond was given with new se- 
curities. Wroe defaulted. Suit was filed by succeeding 
administrator against the estate of Leiby, one of the 
sureties on the original bond. It was contended, in 
this matter, by the Defendant, that the taking of the 
new bond released the old bond. There was a conten- 
tion of the Defendant that the power to substitute a 
new bond for an old bond, and to release the sureties 
on the old bond, is inherent in the County Court as a 
court of general power within the scope of its juris- 
diction. 

***“The vital and important question in this case 
is whether by the giving of the new bond in 1890 the 
sureties upon the old bond were released from respon- 
sibility as to subsequent acts of the trustee. Unlike 
many States, Wisconsin in 1890 had no statute ex- 
pressly authorizing the county court to release the 
sureties upon the bond of administrators, executors, 
or trustees. The respondent, however, contends that 
such power is inherent in the County Court, as a court 
of general equity powers, within the scope of its juris- 
diction. 

“Upon reason, therefore, as well as in concurrence 
with the holding of other courts, and in compliance 
with what seem to us plain intimations from the leg- 
islative enactments and from the prior decisions of 
this court, we are constrained to hold that county 
courts have no power, either by taking a new bond 
or otherwise, to discharge sureties from liability for 
either past or prospective misconduct of an executor, 
administrator or trustee, and that the taking of the 
new bond in this case in 1890 did not release or dis- 
charge the defendant’s decedent, but that such new 
bond was and is merely cumulative.” 

In Southern Surety Co. vs. Sole 189 Pac. 957 
(Kansas) an action was brought for One Hundred 
Fifty-five Dollars ($155.00) premium by Plaintiff as 
surety on Guardian bond against defendant. There 
was an agreement. whereby surety company agreed 
to act as surety for three years; at end of first year 
the probate court entered an order, at guardian’s re- 
quest, releasing plaintiff (surety) from further liabil- 
ity and Surety Company contended that the order was 
void and of no effect. 

Defendant claimed she could substitute a personal 
surety at the end of first year, and when second year 
premium was demanded and refused, plaintiff’s local 
agent requested that a petition and order releasing 
plaintiff be filed and obtained. Such a petition was 
filed, but contained no reference to the fact that it 
was filed at request of surety company and on it an 
order was obtained discharging surety from further 
liability. 

There was a statute whereby such a release might 
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have been obtained on the petition of surety itself upon 
certain conditions. The Court said, with reference to 
this statute, at page 958: 

“This is the procedure and the only one pro- 
vided by the statutes for the release of a surety 
upon a guardian’s bond.” 

After referring to a statute by which the court 
might require guardians to give additional security or 
remove them for good cause, the court said, at page 
958 : 

“Obviously, it (last mentioned statute) has no 
application to the situation presented in the case. 
The purpose of the section, so far as it refers to 
a guardian’s sureties, is merely to give to the 
probate court authority to require a guardian to 
give new or additional security. The expression 
‘or remove them for good cause shown, which 
cause must be entered on the records’ refers to 
guardians and not to sureties. It is the guardian 
who may be removed by the order of the probate 
court ‘for good cause shown’. There is no provision 
in the statute authorizing the probate court tc 
discharge a guardian’s surety from liability by the 
acceptance of another bond. Where another bond 
is accepted it is merely cumulative. 

Again at page 959: 

“There can be no doubt that, if the guardian 
in the present case had wasted the estate, the 
surety company would have been liable on its 
bond and could not have set up as a defense the 
fact that the guardian had procured an order 
from the probate court discharging the surety.” 
In Bellinger vs. Thompson, 37 Pac. 714 (Or) the 

court said: “The power of the county court to re- 
lieve a surety on an administrator’s or executor’s bond 
from liability is purely statutory. After a bond has 
been given, the heir, legatee or creditor of an estate 
acquires and has a vested interest in it, and the power 
of the county court over it ceases, except in a proceed- 
ing authorized by law.***The authorities show that it 
does not follow that because a county court has power 
to compel an executor or administrator to give a bond. 
it also has power to cancel it and substitute another 
in its place. After the bond has been given, the power 
of the county court over it ceases.” 

In American Bonding Co. vs. Hall, 196 N. E. 534 
(Ind): The Bonding Company brought suit to recover 
premiums for acting as surety on the bond of certain 
receivers. Although Indiana had a statute whereby a 
surety might be released, the procedure prescribed by 
the statute was not followed. and the defendant re- 
ceivers, as a defense, relied upon the general jurisdic- 
tion of the court appointing them. The court said (at 
page 536): 

“Appellant takes the position that, once a 
bond is given and approved by the court in a trust 


105 


of this kind, the beneficiaries of the trust at once 
acquire a vested interest in the bond so given, and 
that the court has no inherent power to release 
the sureties thereon. It is asserted that no such 
power exists in the courts in the absence of a 
statute conferring it, and that, where such power 
is conferred by statute, it must be exercised in 
obedience to it and in strict conformity to its 
provisions. The position of the appellant seems to 
be amply sustained by authority.” 

Citing among others Brooke vs. Whitmore, 142 
Mass. 399, 117; Dupont vs. Mayo. 56 Ga. 304. 

“Some of these cases carry the principle 
further than others, but they are all in accord in 
holding that a court has no power to release the 
sureties on a bond except it be done in accord- 
ance with the provisions of a statute conferring 
such power. Unless so released, a bond once ap- 
proved remains operative as a security until its 
conditions are performed, or its penalty exhaust- 
ed, or until barred by the statute of limitations. 

A court may require additional bonds wher- 
ever necessary for the protection of the. trust 
estate, but upon the giving of a new bond the 
court has no power to release a bond previously 

given unless the action is taken pursuant to a 

statute and in conformity with its terms. All 

bonds so given are treated as cumulative secur- 
ity.” 

This question in all its essential phases was 
squarely presented and determined in the case of Clark 
vs. American Surety Company, 49 N. E. 481 (Ill). 

This is a most instructive case and illustrates how 
jealously the Courts guard the interests of benefici- 
aries of a trust fund and how the letter, as well as 
the spirit, of the law must be followed in these mat- 
ters. 

The American Surety Company was on the bond 
of one, Unger, as Administrator. The latter desired to 
change his bondsmen, and applied to the Probate Court 
of Cook County, by petition, to substitute a new bond 
and have the surety company released. To the peti- 
tion the company by its Assistant Secretary assented. 
Thereupon the Court made an order directing that 
upon the execution of a new bond, the surety company 
should be released from further liability. A Benefi- 
ciary then appeared in the Probate Court and entered 
a motion to set aside the order releasing the surety 
company. Held, that the power of the court to release 
the surety on Executor’s or Administrator’s bond is 
derived wholly from the Statute, and the statutory 
provisions must be strictly complied with, that the pe- 
tition to release the surety on such a bond must be 
filed by the surety, and the Court has no power to 
release such surety on the petition of the administra- 
tor, and that the consent of the surety to the entry 
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of an order on the petition of the administrator asking 
for the release of the surety does not give the Court 
jurisdiction to enter an order of release. 

For other authorities upon this point see cases 
cited at conclusion of this paper. 

The above cited authorities establish the follow- 
ing principles: 

1. Courts have no inherent power to release sure- 
ties upon bonds once given when the principal acts in 
a fiduciary capacity. 

2. It does not follow because a County Court has 
power to compel an executor or administrator, or 
guardian, to give a bond, it also has power to cancel 
it and substitute another. 

3. That the general power of Probate Courts over 
the estates of decedent, minors and insane persons, is 
not sufficient to give it power to release sureties on 
bond once given therein. 

4. That orders releasing sureties are null and void, 
except under statutory provisions. ; 

5. That where there is no statute authorizing the 
release of a surety its provisions must be strictly com- 
plied with. 

6. That after the improper releasing of a surety 
it is still liable on the bond and entitled to its pre- 
miums. 

7. That where there is a statute providing for the 
release of a surety upon petition of the surety, the 
consent of the surety to the filing of a petition for 
its release by the Guardian, Administrator, Executor, 
etc., is not a compliance with the statute, and the order 
based on such a petition is void. 

8. That the inability of the Court to release surety 
applies to both past and future liability. 

We believe that the above authorities are suffi- 
cient to sustain our contention, and we frankly state 
that our research into this question has met with the 
same result as that expressed by the Court in Richter 
vs. Leiby’s Estate, supra, when it said: “On the other 
hand, neither industry of counsel, nor our own re- 
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search, has discovered a single decision sustaining the 
power contended for in the absence of a statutory 
authority.” 

If the position here taken is correct, and we sin- 
cerely believe it is, there are many practical questions 
of importance which arise in connection with trust 
estates which cannot be satisfactorily met under the 
existing law of our State. To set out all these contin- 
gencies would be beyond the ability of one person, 
but these three readily suggested themselves: 

1. The impossibility of an apprehensive surety to 
be relieved before a positive breach of duty by a fid- 
uciary which would cause his removal. 

2. The inability of a fiduciary to have his bond 
reduced upon the reduction of the estate through 
proper disbursements, thereby saving the estate part 
of the bond premiums, if the surety is a corporate 
company. 

3. The impossibility of a surety to be relieved of 
his obligation, when he is removing himself and all of 
his property beyond the jurisdiction of the Court, or 
when he desires to be relieved of this obligation for a 
worthy reason unrelated to the conduct of the fidu- 
ciary. 

These questions no matter how vital or vexing are 
not matters for judicial determination but require 
legislative action. 

Additional Authorities: 

Rice vs. Wilson, 89 N. W., 336 (Mich). 

U.S. F. & G. Co. vs. Felder, 62 So. 236 (Miss). 

In re: Fulsome’s Estate, 193, S. W. 618 (Mo). 

Fidelity & Deposit Co. vs. Wolfe, 126 N. E. 414 
(Ohio). 

Jones vs. Blanton, 41 N. C. 115. 

Ballinger vs. U.S. F. & G. Co. 106 S. E. 470 (S. C.). 

Fidelity & Deposit Co. vs. Husbands, 192 S. W. 
51 (Ky). 


Taylor vs. Taylor, 66 W. Va., 238: 66 S. E. 690. 
Miller vs. Kelsey, 60 Atl. 717 (Me). 
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CASES OF INTEREST 


IN THE UNITED STATES CIRCUIT COURT OF 
APPEALS FOR THE FIFTH CIRCUIT. 


No. 6120 


THE SILVER SPRINGS PARADISE COMPANY, A 
CORPORATION, 
Appellant, 
versus 
W.C. RAY AND W. M. DAVIDSON, 
Appellees. 
Appeal from the District Court of the United States 
for the Southern District of Florida. 


Henry P. Adair, Robert L. Anderson, Jr., and 
John M. McNatt (R. L. Anderson, Jr., H. P. Adair, 
Anderson & Anderson and Knight Adair, Cooper & 
Osborne on the brief) for Appellant. 

H. L. Anderson and H. M. Hampton, for Appellees. 


Before FOSTER, HUTCHESON AND WALKER, 
Circuit Judges. 

WALKER, Circuit Judge: 

By this suit the appellees asserted the claims that 
by reason of their ownership of land beneath the 
waters of Silver Springs, a body of water located in 
Marion County, Florida, and of an established busi- 
ness of operating glass bottom boats for the purpose 
of carrying persons for hire over those waters and 
showing the waters and bed of Silver Springs they 
have the exclusive right to operate such boats over 
those waters for hire and for the purpose mentioned 
and the right to prevent the appellant, which owns a 
tract of land on Silver Springs River or Run, the out- 
let of Silver Springs, about three-fourths of a mile 
east or southeast of the head of Silver Springs, on 
which is located appellant’s place of business, called 
Paradise, from maintaining at the intersection of the 
Ocala and Daytona Highway with the road leading 
to the place known as Paradise, sign boards or signs 
containing the word or words “Silver Spring” or “‘Sil- 
ver Springs’, and from using the name “Silver Springs” 
as a part of its name in advertising its place of busi- 
ness at Paradise. Following a hearing on the bill, 
answer and exhibits, affidavits, photographs, and 
other documents, on application of appellees for a tem- 
porary injunction, the court sustained the above men- 
tioned claims asserted by the appellees by a decree 
granting such an injunction, and by a decree denying 
a motion to dissolve that injunction. The case is before 
us on appeals from those decrees, 


There is no dispute as to the facts which we con- 
sider to be controlling in the determination of the 
questions raised by the record. At the above-mention- 
ed location in Marion County, Florida, there is a large 
natural basin containing a number of springs which 
create the body of water called Silver Springs which 
discharges through Silver Springs Run or River into 
the Oklawaha River, a tributary of the St. Johns River, 
which discharges into the Atlantic Ocean. The stream 
so formed in its natural and ordinary condition is sus- 
ceptible of being used for commerce, over which trade 
or travel may be conducted in the customary modes of 
trade and travel on water from its head or source as a 
highway by water craft of all kinds having not ex- 
ceeding six feet draft, and continuously has been sus- 
ceptible of being so used. The water over the springs 
which feed that body of water called Silver Springs 
varies in depth up to eighty feet, and that water is 
clear, transparent and beautiful. The bed of that body 
of water, the caverns and crevices from which the con- 
tributing springs issue, the rock formations in the bed, 
the vegetation growing thereon, and living creatures 
clearly visible in the waters, are beautiful and inter- 
esting, with a result that the place is attractive to 
visitors. Pursuant to provisions of an Act of Congress 
passed in 1823 (3 Stat. 754) public lands including the 
territory in which Silver Springs is located were sur- 
veyed and opened to sale. That act contained the pro- 
vision: “That all the navigable rivers and waters in 
the district of East and West Florida shall be and for- 
ever remain, public highways’. Under the survey and 
plat made of public lands Silver Springs is partly in the 
Northeast quarter of the Southeast quarter of Section 
Six in Township Fifteen South of Range Twenty-three 
East, in the District of Land which was subject to sale 
at Newmansville, Florida, and partly in the Southeast 
quarter of that quarter section, and the two land sub- 
divisions which include Silver Springs contain seventy- 


nine acres and one hundredths of an acre. About ten 


acres included in those two sub-divisions are perma- 
nently covered by the waters of Silver Springs, the 
flow from which amounts to more than three hundred 
millions gallons of water a day. On February 24, 1845, 
while Florida was a Territory, James Rogers made a 
cash entry of the above mentioned sub-division of land 
and paid therefor the sum of Ninety-eight dollars and 
Seventy-five cents for Seventy-nine acres and one hun- 
dredths of an acre at $1.25 per acre, and received the 
Receiver’s receipt showing such payment for that land. 
On July 1, 1848, after Florida became a State, a patent 
for that land was issued to James Rogers. By mesne 
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conveyances appellees succeeded to the title so acquired 
by James Rogers. For many years appellees’ prede- 
cessors in title and appellees have paid taxes on the 
land described in said patent including the part thereof 
which is beneath the waters of Silver Springs. For 
many years appellees and their predecessors in title 
have operated glass bottom boats over Silver Springs, 
by means of which Silver Springs and what is beneath 
the surface of that body of water, including the living 
creatures therein, are displayed for hire. Appellees 
have extensively advertised that business and derive 
a substantial profit from it. A ‘short time before fhe 
date of the filing of the bill in this case, the appellant 
acquired the above mentioned tract of land on which it 
located its place of business called Paradise, and be- 
gan the operation of a rival glass bottom boat business, 
showing for hire Silver Springs and part of the stream 
into which the waters of Silver Springs are discharged 
and what is beneath the surface of those waters. For 
many years prior to 1925 boats carrying passengers 
and freight were operated from and to points on the 
Oklawaha and St. Johns Rivers to and from the head 
of Silver Springs, where there were warehousing and 
docking facilities. At or near the head of Silver Springs 
is a settlement, also called Silver Springs, at which 
the United States maintains the Silver Springs post 
office. 

Under above indicated undisputed evidence it is 
open to question and it is conceded by counsel for ap- 
pellees, that the body of water called Silver Springs, 
including the water which submerges part of the land 
included in the description contained in the land patent 
under which appellees deraign title, is navigable from 
its head or source. United States vs. Holt State Bank 
270 U. S. 49, 56; United States vs. Utah, U. S. Sup. 
Ct. April 13, 1931. The parties advance conflicting con- 
tentions as to whether the appellees, as successors in 
title to James Rogers, the patentee did or did not ac- 
quire any title to that part of the land included in the 
description contained in the patent which is submerged 
by the waters of Silver Springs; it being contended in 
behalf of the appellees that the patent was effective 
to convey title to all the land included by the descrip- 
tion contained therein, and counsel for the appellant 
contending that because, at the time of the entry and 
purchase in pursuance of which that patent was is- 
sued, the United States held in trust for the State to 
be created the title to the beds of all navigable waters 
within the territory which became the State of Flor- 
ida, the patent was not effective to convey to the 
patentee, an orinary purchaser of public land for pri- 
vate use, any title to or estate in that part of the land 
described in the patent which is under the navigable 
waters of Silver Springs. United States vs. Holt State 
Bank, supra; Shively vs. Bowlby, 152 U. S. 1, 47-48. 
The United States at the time of the patentee’s entry 
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and payment for the land described in the patent, be- 
ing vested, as to that land, with the rights and power 
of both sovereign and proprietor, it seems that the 
patent conveyed to the patentee some title to or right 
of ownership in the part of that land which is covered 
by navigable water. Good title vs. Kibbe, 9 How. 471, 
478; Shively vs. Bowlby, supra; Brewster Oil Com- 
pany vs. United States, 260 U. S. 77; United States vs. 
Holt State Bank, supra; Kneeland vs. Kerter 1 L. R. 
A. (N. S.) 745; Hewitt-Lee Lumber Co. vs. King Co., 
113 Wash 481, 21 A. L. R. 201. But if the title, if 
any, so conveyed must have been such a one as could 
furnish no support for any claim asserted by this suit, 
with the result that the decision of the questions raised 
by the record would be the same, whether that title 
did or did not exist, it is not material to determine 
whether the patent did or did not convey to the paten- 
tee any title to the submerged part of the land included 
in the description contained in the patent. As the 
statute under which the patented land was offered 
for sale and sold contained the above'set out provision 
as to all navigable waters being and forever remain- 
ing public highways, (that provision being to the same 
effect as one combined in 48 U. S. C. A. Sec. 931) it 
is to be inferred that it was intended that no patent 
issued under that statute should affect the right of 
the public to use as a highway navigable waters cov- 
ering lands included in the description contained in the 
patent. Railroad Company vs. Schurmeir 7 Wal. 272, 
289. Even in the absence of such a statutory provision 
the title which an owner of high land contiguous to a 
navigable stream or body of water may have in land 
covered by such water is at best a qualified or restrict- 
ed one. “Whatever the nature of the interest of a 
riparian owner in the submerged lands in front of 
his upland bordering on public navigable water, his 
title is not as full and complete as his title to fast 
land which has no direct connection with the naviga- 
tion of such waters. It is a qualified title, a bare tech- 
nical title, not at his absolute disposal, as is his up- 
land, but to be held at all times subordinate to such 
use of the submerged lands and the waters flowing 
over them as may be consistent with or demanded by 
the public right of navigation.” Scranton vs. Wheeler, 
179 U. S. 141, 163; United States vs. Chandler Dun- 
bar Co. 229 U. S. 53, 64; Lewis Blue Point Oyster Co. 
vs. Briggs, Ib. 82, 89; United States vs. Cress, 243, 
U. S. 316. It follows that if appellant, in operating for 
hire glass bottom boats on and over the navigable 
waters of Silver Springs, was exercising the public 
right of navigation, and the maintenance of the as- 
serted claim of the appellees that they had the ex- 
clusive right of operating for hire such boats on and 
over those waters would be inconsistent with the ex- 
ercise by appellant of the public right of navigation, 
it is not material to determine whether appellees do or 
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do not possess such qualified or limited title to land 
covered by those waters as is capable of being acquired 
in privaite ownership. 

The public right of navigation entitled the public 
generally to the reasonable use of navigable waters 
for all legitimate purposes of travel or transportation, 
for boating or sailing for pleasure, as well as for carry- 
ing persons or property gratuitously or for hire, and 
in any kind of water craft the use of which is consist- 
ent with others also enjoying the right possessed in 
common. As to that right a riparian owner, though he 
also has a qualified or bare technical title to the soil 
covered by the navigable water opposite his upland, is 
entitled to no preference or priority, his right in that 
regard being only concurrent with that of other mem- 
bers of the public, and to be exercised in a way not 
inconsistent with the enjoyment of the same right by 
others. He cannot, any more than can one who has no 


- title to riparian or submerged land, acquire an exclu- 


sive right to use navigable water opposite his upland 
for travel or navigation for purposes of business or of 
pleasure or diversion. Merrill-Stevens Co. vs. Durkee 
57 So. 428; Ferry Pass I. & S. Asso. vs. White River 
I. & S. Asso. 48 So. 648, 22 L. R. A. (N.S.) 345; Brow- 
ard vs. Mabry, 50 So. 628; Apalachicola Land & D. Co., 
vs. McRae, 86 Fla. 393; Lamprey vs. State, 38 Am. St. 
Rep. 541, 551; State vs. Columbia Water P. Co. 82 S. 
C. 181, 129 Am. St. Rep. 876, 822. Heyward vs. Farm- 
ers Mining Co. 28 L. R. A. 42; Smart vs. Aroostook 
Lumber Co. 14 L. R. A. (N. 8S.) 1083; Monroe Mill vs 
Mangle, 70 L. R. A. Note, 277; Sanborn vs. Peoples 
Ice Co. 83 Am. St. Rep. 401; 45 C. J. 447, 559; Farn- 
ham vs. Waters, 130, 131. In operating glass bottom 
boats on the navigable waters of Silver Springs the 
appellees exercised, not a right which accrued to them 
by reason of their ownership of upland contiguous to 
those waters or of land beneath them, but the right of 
navigation which they posssessed concurrently with 
the public generally. Having no exclusive right to use 
those waters for travel or transportation, appellees 
were not entitled to prevent the use of them by appel- 
lant in any way in which the public right of navi- 
gation reasonably may be exercised. In carrying pas- 
sengers for hire in glass bottom boats over those wat- 
ers appellant exercised the public right of navigation, 
and by so doing did not violate any right possessed 
by the appellees. Having the right to use the waters of 
Silver Springs for purposes of travel for business or 
pleasure, and to transport persons thereon for or with- 
out compensation, the appellant and those transported 
by it had, as an incident of the right so-to travel, the 
right to view the waters traversed and what was vis- 
ible beneath the surface of those waters; and appellant 
was at liberty to provide facilities, to which others 
had no exclusive right, for displaying to persons car- 
ried the waters traversed, the vegetable growths and 
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living creatures therein and the submerged land. The 
appellant was none the less engaged in exercising the 
public right of navigation by reason of the fact that 
it used glass bottom boats and received pay from pas- 
sengers for the sight-seeing advantages incident to 
travel in such boats. The fact that the waters of Sil- 
ver Springs are navigable keeps the appellees from be- 
ing entitled to the monopoly or exclusive right they 
claim. 

Appellees’ bill as it was amended contained alle- 
gations as to sign-boards erected and maintained by 
appellant at or near the intersection of the Ocala and 
Daytona Highway, which passes near the head of 
Silver Springs, and the road leading from that High- 
way to Paradise, appellant’s location; and appellant’s 
original answer contained allegations as to sign-boards 
erected and maintained by the appellees. It was disclos- 
ed that all the signs above referred to were removed 
while the suit was pending and before the hearing 
on the above mentioned motion to dissolve the injunc- 
tion granted by the court. An amendment of appel- 
lant’s answer, after alleging that all said signs had 
been removed, alleged: 

“And this defendant, unless enjoined and re- 
strained by order of this Court, will install and 
thenceforward maintain at or near the intersec- 
tion of said Paradise road with said Ocala-Day- 
tona Highway, one or more signs bearing sub- 
stantialiy the following words and figures, or 
words and figures of silimar import, to-wit: 

Turn Right 
for 
Paradise Landing 
On Silver Springs River or Run. 
There take Glass Bottom Boat Trip up 
the Run to its Head and over 
all of the Silver Springs.” 

It is to be inferred that appellant has abandoned 
any claim of right to use the name or words “Silver 
Springs” otherwise than as indicated by the just set 
out allegations. Silver Springs and Silver Springs Run 
or River being the geographical names of a body of 
water and of the stream into which it discharges, 
those names are not subject to be exclusively appro- 
priated as trade names or as designations of one’s bus- 
iness or products. The words “Silver Springs’, used in 
connection with the locality in question, constitute 
merely geographical names of a body of water, of the 
stream which is its outlet, and of a particular set- 
tlement and post office. Names which are merely geo- 
graphical are not subject to be exclusively appropri- 
ated as trade-marks or trade names. Baglin v. Cus- 
enier Co., 221 U. S. 580, 593; Wyatt v. Mammoth 
Cave Development Co. 26 Fed. (2), 322. Appellees are 
not entitled to have another or others forbidden to use 
those words to designate the things the names of 


i 
4 
= 
i 
‘ 
4 
\ 
j 
| 
‘| 


110 


which, in whole or in part, are “Silver Springs.” The 
injunction granted in effect forbids the appellant to 
call a body of water, a stream, and a settlement by the 
identifying names by which they are known and des- 
ignated, though in using such names appellant does 
nothing to mislead anyone or in anyway to misrepre- 
sent facts. The use by the appellant in its name or 
business of the merely geographical names “Silver 
Springs” would not properly be subject to complaint 
by appellees, if in so using that name appellant or its 
bussness were so identified as to be readily distin- 
guishable from appellees or their business, so that 
no confusion or deception could be caused. No right 
of the appellees would be infringed by the erection and 
maintenance of a sign containing directions as to the 
route to be taken to reach appellant’s location on Silver 
Springs Run or River, that sign containing nothing cal- 
culated to deceive anyone into believing that in pa- 
tronizing appellant he was patronizing the appellees. 
The injunction granted is not sustainable, as it 
forbade the doing by the appellant of things it was en- 
titled to do. 

The decision that the court erred in decreeing that 
defendant (appellant here) be enjoined-from maintain- 
ing at the intersection of the Ocala and Daytona 
Highway with the road mentioned, sign boards or 
other signs containing the name or words Silver 
Springs or Silver Spring, and from using the name Sil- 
ver Springs as a part of its name in advertising its 
business at Paradise, is not to be understood as having 
the effect of approving the use by the appellant of the 
name Silver Springs in any way that would be cal- 
culated to cause deception or confusion, or to induce 
anyone to believe that appellant‘s sight-seeing excur- 
sion is the one advertised by the appellee. 

Because of the above indicated error, the decrees 
appealed from are reversed, and the cause is remanded 
for further proceedings not inconsistent with this 
opinion. 

REVERSED. 

(Original filed June 1, 1931.) 
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Appeal from the District Court for the Southern 
District of New York. Suit in equity to have certain 
certificates declared invalid and surrendered to plain- 
tiff; also seeking the surrender of certain municipal 
bonds pledged with the defendant. A counterclaim was 
interposed. Judgment was granted for the defendant 
on the counterclaim. Partial relief was granted to the 
plaintiff. Both parties appeal. Reversed. 

CHARLES A. BOSTON, Esq., 
Solicitor for Plaintiff-Appellant. 

James H. Caldwell, Esq., Lucien H. Boggs, Esq., 
Mark F. Hughes, Esq., of Counsel. 

RUSHMORE, BISBEE & STERN, Esas., 
Solicitors for Defendant-Appellee. 

Henry Root Stern, Esq., H. G. Pickering, Esq., 
James F. Sandefur, Esq., Bertram F. Shipman, Esq., 
of Counsel. 

MANTON, Circuit Judge. 

This suit seeks the surrender and cancellation of 
three alleged certificates of indebtedness of the plain- 
tiff, a municipality of Florida, in the amount of 
$600,000 because, it is claimed, they were executed 
without authority, by the Mayor and City Clerk, and 
were negotiated by the Mayor without authority and 
without consideration. Defendant, a New York City 
bank, claims it holds these certificates as collateral for 
two notes issued by the Seminole County Bank of 
Sanford, Florida, now insolvent, the amount of which 
was over $500,000. The plaintiff further asks to en- 
join the defendant from selling or disposing of unsold 
negotiable bonds it now possesses, amounting to $740,- 
000, which the defendant claims to hold as additional 
collateral to the bank’s notes. Plaintiff claims these 
bonds came into defendant’s hands unlawfully and it 
asks for the surrender of such bonds. This latter re- 
lief, the surrender of the bonds, was granted below 
and the defen@ant appeals. The plaintiff was denied 
the first relief and it appeals. Defendant interposed 
nine counterclaims, on the certificates, for money had 
and received, and money paid for the use and benefit 
of the plaintiff, in the sum of $500,000. Money judg- 
ment for $450,900 was granted the defendant. Plain- 
tiff seeks a review of this judgment. 

Plaintiff was organized under a special act of the 
legislature of Florida which is now its city charter 
(ch. 9897, Laws of Florida, 1923; as amended). All 
legislative and executive powers of the city, material 
here, are vested in a City Commission consisting of 
three members. The Commission is obliged to hold reg- 
ular meetings, keep minutes and records. The City 
ordinances and resolutions must be written or printed 
and recorded in a book kept for that purpose. By Sec. 
57 of the charter, the members of the City Commis- 
sion are ex-officio trustees of the sinking fund of the 
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City, with “duties and powers and responsibilities im- 
posed by ordinance of the City of Sanford or by any 
law on any board of bond trustees now existing or that 
may have been heretofore elected.” The duties and pow- 
ers of the bond trustees are to act as trustees of such 
funds as may be issued from time to time for legally 
authorized municipal purposes; they must advertise for 
sale and sell all city bonds or reject bids therefor. A. 
majority constitutes a quorum. Moneys arising from 
such sale of bonds are to be placed in a depository to be 
drawn only by checks signed by two members of the 
board of trustees and countersigned by the president 
of the council. 

The legislative and executive powers of the City 
are vested in the Commission as a whole—not in in- 
dividual members. The Mayor is elected by the City 
Commission. He has no sole legislative or executive 
power as such. Section 22 of the City Charter pro- 
vides: 

“Every ordinance or resolution shall, upon 
its final passage, be recorded in a book kept for 
that purpose and shall be authenticated by the 
signature of the presiding officer and the Clerk 
of the Commission. Every ordinance of a general 
or permanent nature shall be published once 
within ten days, after its final passage, in non- 
pareil type.” 

The charter further provides for a city attorney 
whose duties are to act as legal adviser to the munici- 
pality and its officers in matters relating to their of- 
ficial duties. He may be required to give an opinion 
on any questions of law relating to these duties. .The 
city’s power to borrow money and to issue bonds are 
provided by the city charter. As to the power to issue 
bonds, Sec. 106 provides that street improvement 
bonds may be issued 

“to an amount not exceeding seventy per cent of 

the proportionate part of the cost of said street 

improvements * * * and said bonds shall be is- 
sued under the adoption of a resolution by the 

City Commission providing for the issue thereof 

without submitting the question as to the issu- 

ance of said bonds to a vote of the electors of 
said municipality.” 

Section 107 provides: 

“After the levy of special assessments for 
street improvement stand confirmed, and after 
the completion and acceptance of said improve- 
ment by the City Commission, the City Commis- 
sion may, by resolution, issue further bonds * * * 
to an amount not exceeding the unpaid assess- 
ments for said street improvement; provided, how- 
ever, that if any bonds have been issued under the 
preceding section, upon an estimate of the cost of 
the improvement, the bonds issued under the pre- 
ceding section and the bonds issued under this 


section shall not in the aggregate exceed the 

amount of the unpaid assessments.” 

And Sec. 119, as amended, provides for the issu- 
ance of bulkhead bonds and authorized that they be 
issued by resolution of the City Commission providing 
for the issue thereof without submitting the question 
as to the issuance of said bonds to the vote of the elec- 
tors of the municipality. And Sec. 123 provides: 

“The City Commission in its corporate capac- 
ity, is authorized to issue from time to time bonds 
for * * * any and all municipal purposes mentioned 
in this Act, and for such other lawful purposes 
as may be determined by ordinance; provided, 
however, that (except as otherwise provided in 
this Act) before the issue of any bonds shall be 
made, an ordinance shall be passed expressing in 
exact terms the amount of the bond issue and pur- 
pose for which such moneys to be realized are to 
be used, which said ordinance proposing the issue 
of bonds shall subsequently be approved by a ma- 
jority vote of the electors of the city, * * * voting 
at an election held for that purpose, at such time 
and in such manner as may be prescribed by law 
and the city ordinances.” 

Section 123 (A) provides for the issuance of ne- 
gotiable public utility bonds which is limited in like 
manner to Sec. 123 just quoted. Section 123 (e) pro- 
vides that “any and all negotiable bonds * * * shall 
be advertised for sale on sealed bids which advertise- 
ment shall be published” (in a specified manner), and 
it is provided that if any bonds be not sold pursuant 
to such advertisement, they may be sold at private sale 
at any time within sixty days after the date adver- 
tised for the reception of sealed bids. There is no pro- 
vision of the charter which sanctions the issuance of 
certificates of indebtedness either as negotiable or non- 
negotiable. But defendant argues they are on the same 
basis as bonds. 

The Seminole Bank is a state institution incorpor- 
ated with a capital and surplus of $125,000. It became 
insolvent August 6, 1927, at which time a receiver was 
appointed. The Mayor of the City of Sanford was also 
the president of the bank at the times herein referred 


to, which fact was well known to the defendant. The 


City maintained accounts in the bank, for current 
funds and others for capital funds of the bond trustees. 
The books of account of the bond trustees were kept 
in the Seminole Bank by its cashier, who was not em- 
ployed by the City. The Seminole Bank and defendant 
for some years had carried on business relations. 

On November 8, 1926, the Seminole Bank executed 
its promissory note payable to the defendant for 
$300,000 maturing February 7, 1927, with the per- 
sonal endorsement of the Mayor. The note recited as 
collateral, a negotiable certificate of indebtedness of 
the plaintiff in the same amount bearing 6 per cent 
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interest payable quarterly. The certificate was payable 
to the order of the Seminole Bank and executed in 
the city’s name by the Mayor and attested under the 
corporate seal by the City Clerk. The City minute and 
resolution books failed to disclose any authority for the 
execution of this certificate. The other two members 
of the City Commission did not know of the issuance 
of the certificate prior to July, 1927. The city attorney, 
on November 8, 1926, furnished an opinion to the presi- 
dent of the bank, to be submitted to the state bank 
examiner, certifying to the legality of these certificates 
of indebtedness. This letter was sent to the defendant. 
The Vice President of the Seminole Bank by letter on 
the same day directed the defendant to charge the 
Seminole Bank with “the demand note for $190,000 
which you now hold when the $300,000 note has been 
credited.” According to the defendant’s letter of No- 
vember 10, 1926, this was done. The $100,000 was paid, 
not as an obligation of the City but as a demand loan 
made by the defendant to the Seminole Bank. The let- 
ter of the city attorney was legally inefficacious. The 
opinion was not given, as the charter provides, to any 
officer of the City and was expressed in the face of 
want of power of the plaintiff to issue this evidence of 
indebtedness. (Town of Bithlo vs. Bank of Commerce, 
92 Fla. 975, 110 So. 837). The certificate bore the un- 
restricted endorsement of the Seminole Bank. 

On December 27, 1926, two additional collateral 
notes were executed by the Seminole Bank to the de- 
fendant, one for $100,000 and the other for $290,000. 
They were endorsed by the president of the Bank. And 
two certificates of indebtedness of the plaintiff—one 
for $100,000 and the other for $200,000 were given as 
collateral. Both were payable March 27, 1927. They 
bore the unrestricted endorsement of the Seminole 
Bank. No record of municipal authority for issuing 
these was found. The other two members of the com- 
mission did not know of their execution or delivery 
until July, 1927. On November 8, 1926, the date of 
the issuance of the first certificate, the bond funds 
available in the Seminole Bank was $1,209,418.15, and 
on December 30, 1926, when the other two were deliv- 
ered $967,539.23, indicating no requirement for issuing 
the certificates in question. When these last two notes 
were discounted by the defendant, credit for them was 
given to the Seminole Bank. The memorandum issued 
therefor contains no reference to the plaintiff. Renew- 
als of the notes were given from time to time on re- 
quest of the Seminole Bank but no new certificates of 
indebtedness were substituted for those which had ma- 
tured. It is clear that the defendant accepted these 
notes and advanced its money without evidence of 
proper municipal authority. 

An account was opened by the Mayor in the Semi- 
nole Bank known as the “Bond Trustees’ 6 per cent 
Savings Account” and this was unknown to the other 
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commissioners. The City Auditor found that the City 
did not receive the benefit or consideration of the 
transactions which involved the three certificates of 
indebtedness in controversy. There was no considera- 
tion given therefor. It resulted only in the opening of 
an account as above; no checks were drawn against 
it and there were no offsets against it except an item 
of $109,000 paid out of the very entries which produced 
the account and there were no entries paid or received 
upon the books. 

The court below held that the plaintiff was 
estopped to deny the validity of these certificates. 
Section 1898 of the Revised General Statutes of Flor- 
ida of 1920 provides that the city or town council shall 
have power, with approval of the voters, to borrow 
money. Section 1899 authorizes the issuing of bonds 
for any municipal purposes. The plaintiff was a mu- 
nicipality governed by a commission with duties and 
powers expressly prescribed. Such authority is exclu- 
sive. 

These certificates were not issued under Sec. 7 
of the charter for current expenses. The defendant 
knew they were for improvements and not for cur- 
rent expenses. If they be held valid as negotiable se- 
curities, they must be valid as bonds within the pro- 
visions of the city charter. Section 123 authorizes is- 
suing bonds for the general municipal purposes men- 
tioned in the charter and such other lawful purposes 
as may be determined by ordinances. It requires con- 
firmation by a majority vote of the qualified electors. 
When bonds are negotiable, they are to be advertised 
for-sale. If these certificates are not bonds, they are 
invalid; if they are equivalent to negotiable bonds, they 
are invalid since they were not offered for sale, as 
required by Sec. 123 (E) of the charter nor were they 
advertised as required. To sell on sealed bids and 
after advertising, meets the full need of the plain- 
tiff’s credit. The defendant concedes the certificates 
were negotiable. (Denver vs. Home Savings Bank. 236 
U. S. 101). 

There is no recital that deceived the bank into 
believing that Sec. 123 (E) had been complied with 
and that sealed bids had been asked for by advertis- 
ing. The bank in accepting these certificates knew there 
had been no sealed bids or advertiisng as required. 
Moreover, the defendant knew the certificates were 
issued to finance the city’s improvements temporarily, 
until the issue of bonds provided for in the resolution 
were sold and funds become available. The correspond- 
ence between the plaintiff’s mayor and the vice-presi- 
dent makes it clear that the defendant was taking the 
certificates whenever the city needed the money, simply 
assuming that it would be repaid from the proceeds of 
the bonds sold. They knew that the requirement of 
advertising had not been fulfilled. Some of these bonds 
were sent at intervals of one week apart. The adver- 
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tisement of bonds was referred to in the letter which 
accompanied the second certificate. The purchasers of 
municipal securities are charged with knowledge of 
the provisions of law governing their issuance. (Dixon 
Co. vs. Field, 111 U. 8.83, 92; Ogden vs. County of 
Davies, 102 U. S. 634, 641; Crow vs. Oxford, 110 U. 
S. 215, 221; Barnett vs. Denison, 145 U. S. 135, 139.) 
The purchaser of bonds may not rely upon the recitals 
therein of compliance with statutory formalities when 
he knows the contrary to be true. (Chaffee Co. vs. Pot- 
ter, 142 U. S. 355, 364.) And the defendant here may 
not say that it believed the certificates had been ad- 
vertised for sale unless the statutes requiring public 
‘bidding had been complied with. (Roberts Co. vs 
Taft, 109 Fed. 825 (C. C. A. 6); Richardson vs. Grant 
‘o., 27 Fed. 495 (Dist. Ind.).) 

In the course of the business between the de- 
fendant and plaintiff, through the Seminole Bank, it 
had been the practice, as soon as a certificate was 
given to it, to charge the account of the proceeds 
from the sale of the bonds with the face of the cer- 
tificate and with certificate and interest when it be- 
came due. It is thus clear that the bank knew the cer- 
tificates had not been offered for sale. There can be 
no estoppel against the plaintiff here grounded on 
the defendant’s ignorance of the charter’s provisions. 
(Dixon Co. vs. Field, 111 U. S. 83; Sutliff vs. Lake 
Co., 147 U. S. 2380). 

Moreover, there are no recitals in these certificates 
which might change the application of this principle. 
(Presidio Co. vs. Young, 212 U.S. 58; Stanly vs. Coler, 
190 U. S. 437; Gunnison Co. ete. vs. Rollins, 173 U. S. 
255; Chaffee County vs. Potter, 142 U. S. 355). In 
Katzenberger vs. Aberdeen (121 U. S. 172), the court 
said: 

“The recital, therefore, in its present form, 
is of matter of law only, because it implies the 
existence of no special facts affecting the case, 
except the issue of the bonds under the ordinance 
to pay the subscription to the stock without any 
vote of the electors to be taxed therefor. It is in 
effect nothing more than a recital that bonds 
issued under such circumstances were ‘under and 
pursuant’ to law and the charter of the city. Such 
a recital does not estop the city from asserting 
the contrary. To hold otherwise would be to invest 
a municipal corporation with full legislative power 
and make it superior to the laws by which it was 
created. Dixon County vs. Field, 111 U. S. 92 (23: 
363).” 

Nor does the letter of the city attorney work an 
estoppel. It was no part of his duty to render an opin- 
ion to be used by the Seminole Bank for its purposes. 
His opinions are authorized only to be given to city 
officials. 

Nor can the city be estopped from denying that 


the mayor and the city clerk were vested by the char- 
ter with power to borrow money for the municipality 
or to determine the facts necessary to authorize it to 
borrow money or to issue negotiable paper as evi- 
dence thereof. The resolutions of August 5, 1925 and 
February 8, 1928, did not delegate such power to the 
Mayor of the City and the City clerk. Indeed, the cer- 
tificates which were issued departed from the resolu- 
tion of the City Commission which referred only to 
time warrants. Admitting that the resolutions author- 
ized the Mayor and the City Clerk to prepare proper 
recitals in the certificate of indebtedness, they did not 
profess to give the Mayor authority to keep outstand- 
ing a fund of $450,000; if anything, they were limited 
to temporary financing of bond issues specially men- 
tioned in the resolution. When the Mayor undertook 
to make recitals in later certificates, he did not look 
to those resolutions nor did he look to the provisions 
in the charter, for there were none that empowered 
him to issue other certificates or to make any recitals 
in them. 

The authority which is given by the general 
statutes of Florida (Sec. 1902, Rev. Stat. Fla. 1920) 
gives authority to the Mayor and Town Clerk to sign 
bonds, but this statute is not applicable to a city gov- 
erned by a commission. The section is qualified by 
Sec. 1899 and Sec. 1901 of the Revised General Sta- 
tutes of Florida, 1920. Section 1901 does not apply be- 
cause it is limited to cities having no special charter, 
and Sec. 1899 refers to city or town councils and to 
bonds authorized by two-thirds of the electors who 
reside, own realty and pay taxes in the city. Section 
123 of this city’s charter requires only a majority of 
the voters. They or the clerk could not sign bonds with- 
out authority from the commission. 

While the commission might depute to the mayor 
and clerk the duty of signing and delivering bonds, it 
could not delegate to them the power to determine 
whether the legally prerequisite conditions had been 
complied with. It could only authorize them to make 
recitals of its determinations. In accepting the bond 
executed by them, the purchaser ran the risk of the 
existence of such authority. (Rondot vs. Township, 99 
Fed. 202 (C. C. A. 61.). Recitals authorized by the 
body charged with the issuance of the bonds can alone 
be binding. (Town of Aurora vs. Gates, 208 Fed. 191 
(C. C. A. 8); Town of Newbern vs. Natl. Bank, 234 
Fed. 209 (C. C. A. 6); Dixon Co. vs. Field, supra). 

The Commission had given no actual authority to 
execute these certificates. The authority conferred by 
the resolutions of August 5, 1925, and February 8, 
1926, even if it did include such certificates of indebt- 
edness, had long since been exhausted and the statu- 
tory powers of the mayor and the city clerk did not 
extend to the making of the recitals in bonds. The 
authority conferred by Sec. 22 of the charter to authen- 
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ticate ordinances and resolutions cannot be taken to 
mean that the mayor and clerk may also sign bonds. 
It would seem to exclude such authority. The mayor 
cannot execute bonds without authority from the com- 
mission or bind it by the recital he makes in them. 
Municipal bonds executed by the properly authorized 
officials will estop the municipality as against bona 
fide holders for value of the bonds from asserting that 
necessary conditions precedent to the issuance of the 
bonds have not been fulfilled. (Knox vs. Aspinall, 62 
U.S. 539; Waite vs. Santa Cruz, 184 U. S. 302; Presidio 
Co. vs. Noel-Houng Bond Co., 212 U.S. 58). But if the 
municipality has no statutory power to issue the bonds 
under any possible situation of facts, it cannot be 
estopped by any recitals in them from setting up its 
lack of power. (Northern Bank vs. Porter Township, 
110 U. S. 608; Merrill vs. Monticello, 138 U. S. 673). 
And at bar, it appears that the Mayor and City Clerk 
who executed the certificates of indebtedness were 
not authorized to make recitals binding on the City. 
Moreover the bank was not a bona fide holder en- 
titled to rely upon such recitals. 

With full knowledge either known or easily as- 
certainable of the requirements of this city charter, 
the plaintiff advanced these moneys to the Seminole 
Bank on its notes and believing the same to be for 
the plaintiff’s use, expecting to be reimbursed from the 
sale of the bonds which it expected to sell. But to im- 
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pose liability on this municipality, the law requires 
that the provisions of the city charter be complied with 
when it borrows money. With such lack of power in 
the mayor to bind the city with respect to these cer- 
tificates of indebtedness, none may be implied by his 
action. The recitals made in the certificate cannot in 
any way be regarded as an estoppel against the city 
for the Mayor lacked power to make such representa- 
tions. Therefore the certificates of indebtedness must 
be surrendered and may be cancelled by the plaintiff. 
The bonds on which the bank claims a lien are clearly 
invalid and the court properly ordered their surrender 
to the plaintiff. 

The defendant’s counterclaim accordingly falls. 
The decree will be modified, striking out the money 
judgment entered against the plaintiff and directing 
a surrender and cancellation of the certificate of in- 
debtedness as well as the bonds. 

Decree modified. 

EDITOR’S NOTE: The opinion of the District 
Court in this case was published in the Florida State 
Bar Association Law Journal for September 1930 (Vol. 
4, page 245). The case was argued in the circuit Court 
of Appeals (2nd Circuit) for the City of Sanford, Ap- 
pellant by Lucien H. Boggs, Esq., of Daniel & Boggs, 
Jacksonville, Florida; George A. DeCottes of Sanford, 
Florida, collaborated in preparation of the case for the 
appellant. 
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